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To those impacted by our flawed criminal justice system.
And to those working together toward reform.



PREFACE

DONALD TRUMP’S SURPRISE VICTORY OVER HILLARY CLINTON on November
8, 2016, upended most people’s expectations of what public policy in this
country—including criminal justice reform—would look like over the next
four years, if not the next forty. Clinton had met with Black Lives Matters
leaders and laid out a proposal for “end-to-end reform” of the criminal
justice system; Donald Trump had surrounded himself with “tough-on-
crime” advisers including Rudolph Giuliani and spoken favorably of now-
discredited aggressive crime control policies like stop-and-frisk.

Yet that fateful Tuesday night was not a defeat for criminal justice
reform. Far from it. As voters elected Donald Trump, they also passed a
large number of criminal justice referendums—many of them (although,
importantly, not all) reform-oriented—and voted out several tough-on-
crime prosecutors in red and blue states alike. Consider Oklahoma: while
Trump got 65 percent of the vote, the state also passed State Questions 780
and 781, which downgraded many drug possession and property offenses
from felonies to misdemeanors, and required that the savings from the
resulting reduced prison costs be directed to mental health and drug
treatment programs.

Within days, dozens of articles appeared, all making the same point:
somehow, surprisingly, criminal justice reform seemed poised to survive
even under a Trump administration. Well, yes and no. Reform efforts will
continue. Many voters, even those who voted for Trump, still seem to
support cutting back prison populations, despite crime rising somewhat in
2015 and despite Trump’s rhetoric. One point I make in this book is that the
federal government has little control over criminal justice reform, which is
predominantly a state and local endeavor. As long as local voters favor
reform, it will move ahead. And Election Day 2016’s results suggest that



many voters do.
At the same time, reformers still don’t understand the root causes of mass

incarceration, so many reforms will be ineffective, if not outright failures.
Election Night offers a clear case study. Not all the successful ballot
questions on criminal justice matters were reform-oriented; some were
aimed at making laws harsher. An important split emerged. The reform
questions focused on nonviolent drug and property crimes. The tougher-on-
crime referendums, however, dealt with violent offenses and included
proposals to speed up the death penalty process (passed in red Oklahoma
and blue California) and a victim’s-rights law called Marsy’s Law that is so
expansive that even prosecutors opposed it.

These results fit a common pattern in criminal justice reform, which for
years has been premised on the idea that we can scale back our prison
population primarily by targeting low-level, nonviolent crimes. A major
theme of this book is that this is wrong: a majority of people in prison have
been convicted of violent crimes, and an even greater number have engaged
in violent behavior. Until we accept that meaningful prison reform means
changing how we punish violent crimes, true reform will not be possible.

A similar misperception shapes the debate over private prisons. Such
institutions receive significant attention and criticism, but their overall
impact on prison growth is slight: only about 8 percent of prisoners are in
private prisons, and there is no evidence that states that rely on private
prisons are any more punitive than those that do not. So although private
prison firms saw their stock prices soar in the aftermath of Trump’s victory
—and even if more prisoners are sent to private prisons in the coming years
—reformers’ attention should aim at individuals who play a much bigger
role in supporting punitive policies and driving incarceration trends,
including state and county politicians with prisons in their districts, and at
prison guard unions. Yet these public-sector groups continue to face little
scrutiny. In short, the state and local commitment to reform may endure.
But because that commitment remains focused on the relatively
unimportant factors behind prison growth, it continues to ignore the most
important causes of this national shame.

John Pfaff
NOVEMBER 2016



INTRODUCTION

AMERICAN EXCEPTIONALISM

THE STATISTICS ARE AS SIMPLE AS THEY ARE SHOCKING: THE United States is
home to 5 percent of the world’s population but 25 percent of its prisoners.
We have more total prisoners than any other country in the world, and we
have the world ‘s highest incarceration rate, one that is four to eight times
higher than those in other liberal democracies, including Canada, England,
and Germany.1 Even repressive regimes like Russia and Cuba have fewer
people behind bars and lower incarceration rates.

It wasn’t always like this. Just forty years ago, in the 1970s, our
incarceration rate was one-fifth what it is today. It was comparable to that of
most European countries, and it had been relatively stable all the way back
to the mid- to late 1800s. It was, in short, nothing out of the ordinary.

In fact, the prison boom started so suddenly that it caught most observers
by surprise. In 1979, a leading academic wrote that the incarceration rate
would always remain fairly constant, because if it climbed too high, state
governments would adjust policies to push it back down.2 As Figure 1
makes clear, however, the timing of that paper could not have been worse.
The number of people in state or federal prisons rose from just under
200,000 in 1972 to over 1.56 million in 2014; the incarceration rate grew
from 93 per 100,000 to 498 per 100,000 (peaking at 536 per 100,000 in
2008). Another 700,000 people are in county jails on any given day, more
than two-thirds of whom have not been convicted of any crime and are
simply awaiting trial.3

Figure 1 US Incarceration Rates, 1925–2014



Source: Patrick A. Langan, John V. Fundis, Lawrence A. Greenfield, and Victoria W.
Schneider, “Historical Statistics on Prisoners in State and Federal Institutions, Year-End
1925-1986,” US Department of Justice, December 1986, accessed October 11, 2016,
www.bjs.gov/content/pub/pdf/hesus5084.pdf, and US Department of Justice, Bureau of
Justice Statistics, “Data Collection: NPS Program,” www.bjs.gov/index.ctm?
ty=dcdetail&iid=269.

Remarkably, these numbers understate how many people are locked in
prisons and jails each year. In 2014, approximately 2.2 million people were
in state or federal prisons at some point, and perhaps as many as 12 million
passed through county jails.4 Although the data are patchy, it’s clear that
tens of millions of Americans have spent time in prison or jail since the
1970s. Historians, sociologists, criminologists, and economists disagree
over exactly what changed in the 1970s that caused the surge, but clearly
something—or a lot of things—changed, and our prison populations took an
unprecedented turn.

Figure 2 Crime Trends, 1960–2014



Source: US Department of Justice, FBI, “Uniform Crime Reports,” www.bjs.gov/.

One clear cause was rising crime. Starting around 1960, crime rates
started to climb steadily. By 1980, violent crime rates had risen by over 250
percent, and property crime rates by over 200 percent; after a brief lull in
the early 1980s, violent crime spiked again in 1984, peaking in 1991 at
almost 400 percent of its 1960 level (more or less).5 By the start of the
1990s, violent crime in America had never been worse, and property crime
remained as bad as it had been in 1980. (See Figure 2.)

It’s not surprising, then, that prison populations also increased sharply
during these decades. Surely this was in part just a mechanistic response,
since more crime leads to more arrests, and thus to more convictions and
more prisoners. But a mechanistic response cannot fully explain what
happened with incarceration. The impact of rising crime on prison
populations is difficult to measure empirically, and it can only be done with
a fair amount of uncertainty, but the best estimate of that impact suggests
that rising crime over the 1970s and 1980s can explain, at most, just half the
increase in prison populations over those two decades. And that relationship



likely weakened during the 1990s, as prison populations continued to rise
even as crime declined.

Few, however, pushed back against this relentlessly rising incarceration
rate. During the 1980s and 1990s, support for increased incarceration was
strong. Crime was rising throughout the 1980s, making tough-on-crime
policies popular, and although crime began a slow and steady decline in the
1990s, many viewed incarceration as a primary cause of that decline and
thus continued to support it. There were some brief calls for reform at the
start of the 2000s, as crime continued to decline and state budgets
contracted in the wake of the dot-com crash, but they were fleeting.
Economic recovery came quickly, and any nascent reform efforts quickly
foundered.6 With the fiscal crisis of 2008, reformers revived their efforts,
and the movement finally started to pick up steam. With prison populations
at all-time highs and crime dropping to forty-year lows during a fiscal
collapse far deeper and more sustained than the 2000 contraction, the
opportunity to push for real reform seemed to be at hand.

In fact, the confluence of low crime and tight budgets has led to a
surprisingly bipartisan push for reform during a time when those on the Left
and the Right can barely agree on whether it is raining outside. Coalitions
have brought together not just left-leaning reformers who have long
opposed the social costs and the disparate racial impacts of our prison
system, but also a complicated assortment of conservatives, including both
budget hawks, who now prioritize cutting corrections budgets over their
traditional tough-on-crime perspectives, and conservatives who are more
ideologically committed to reform, such as redemption-focused
evangelicals.7

In 2010, for the first time since 1972, the US prison population edged
downward. And then it continued to fall for three of the next four years. By
the end of 2014, the last year for which we have national data, it was about
4 percent smaller than it had been in 2010.8 That’s not a large drop, and
certainly not one that challenges our position at the top of the international
incarceration tables, but—perhaps!—it’s a sign of things to come.

For reformers hoping to make deep cuts to our prison populations, these
may seem like exciting times. State and federal prison populations are
dropping, and every month or so it seems like someone is introducing a new
bill in a state legislature or in Congress to change the system even more.



The issue is also becoming popular among members of the general public.
In a survey of registered US voters by the Pew Research Center in early
2016, 44 percent of all respondents said they believed that “reforming the
criminal justice system should be a top priority”; the percentage rose to 73
percent for black respondents and 48 percent for Hispanics.9 By the start of
2016, the nascent Black Lives Matter movement had forced Democratic
presidential candidates to address criminal justice issues more candidly and
more often, especially as they pertained to race. Because of all this, many
think the reform movement is making great strides.

I am not so optimistic.
At the heart of my pessimism is the fact that the current reform efforts

rely on a conventional wisdom about prison (population) growth—what I
will call the “Standard Story”—that either substantially oversimplifies or
simply gets wrong the factors driving the incarceration epidemic. Reforms
built on misconceptions will disappoint at best and fail at worst. My
motivation for writing this book is to highlight the mistakes and
shortcomings of the Standard Story; to point out the more important, but
generally underappreciated, causes of prison growth; and to suggest a set of
reforms that are more likely to yield durable change, but that so far seem to
be all too absent from reform conversations.

The core failing of the Standard Story is that it consistently puts the
spotlight on statistics and events that are shocking but, in the grand scheme
of things, not truly important for solving the problems we face. As a result,
it gives too little attention to the more mundane-sounding yet far more
influential causes of prison growth. For example, a core claim of the Story,
made perhaps most forcefully by Michelle Alexander in her book The New
Jim Crow: Mass Incarceration in the Age of Color-Blindness, is that our
decision to lock up innumerable low-level drug offenders through the “war
on drugs” is primarily responsible for driving up our prison populations. In
reality, only about 16 percent of state prisoners are serving time on drug
charges—and very few of them, perhaps only around 5 or 6 percent of that
group, are both low level and nonviolent.10 At the same time, more than
half of all people in state prisons have been convicted of a violent crime. A
strategy based on decriminalizing drugs will thus disappoint—and
disappoint significantly. Yet we see little to no efforts to reform the
treatment of people convicted of violent crimes.



The Standard Story also argues that increasingly long prison sentences
have driven growth, and thus that cutting back sentences would effectively
cut prison populations. President Barack Obama made this claim in a major
2015 speech, and it has been made repeatedly before and after by
innumerable academics, journalists, and policymakers. The claim isn’t
exactly wrong: by international standards our sentences are long, and if
people spent less time in prison, obviously prison populations would
decline. In practice, however, most people serve short stints in prison, on
the order of one to three years, and there’s not a lot of evidence that the
amount of time spent in prison has changed that much—not just over the
1990s, 2000s, and 2010s, but quite possibly over almost the entire prison
boom.

The far more significant change, as I will explain more fully throughout
this book, is the increased rate at which people get sent to prison in the first
place. The primary driver of incarceration is increased prosecutorial
toughness when it comes to charging people, not longer sentences. Stopping
prosecutors from sending people to prison to start with would be far more
effective in cutting incarceration rates than reducing the amount of time
prisoners spend in prison once they get there—and this fact points to a very
different set of reforms than those generally proposed.

The Standard Story also talks extensively about the “prison industrial
complex”—a term made famous by journalist Eric Schlosser—and the
power of the companies that run private prisons.11 Tellingly, when 2016
presidential candidate Bernie Sanders decided to show his concern for
criminal justice reform, his first step was to submit a law that attempted to
ban private prisons altogether. For her part, Hillary Clinton publicly
returned the relatively meager campaign donations she had received from
private-prison executives once it became public that the donations had been
made.

Private spending and private lobbying, however, are not the real financial
and political engines behind prison growth. Public revenue and public-
sector union lobbying are far more important. As states and counties have
become wealthier, they have spent more on corrections (and everything
else), and reining in that spending is much harder to do than limiting private
firms’ access to corrections contracts. Similarly, the real political powers
behind prison growth are the public officials who benefit from large



prisons: the politicians in districts with prisons, along with the prison
guards who staff them and the public-sector unions who represent the
guards.

There is one central aspect of the Standard Story, however, with which I
agree: the critical role that race has played in driving up prison populations.
Race does not come up much at the start of this book, where I focus on
defining the factors causing mass incarceration. Showing that recent prison
growth has been driven primarily by increased felony filings by prosecutors
does not require an extensive analysis of race and punishment.

When turning to solutions, however, race becomes much more important.
To figure out what we must do to responsibly reduce the prison population,
we must understand why we have seen the results that we have—and that
implicates race (along with class and other factors).12 To address why
prosecutors have become more aggressive in filing charges, for example,
we must think about the impact of racial segregation. Urban prosecutors are
elected at the county level, where political power is concentrated in the
wealthier, whiter suburbs, while crimes disproportionately occur in the
poorer urban cores with higher populations of people of color. This
segregation of costs and benefits is a racial story more than anything else.
Identifying prosecutorial aggressiveness as a driver of growth does not
necessarily require much consideration of race and punishment—but
correcting it does.

Despite my criticisms of the Standard Story, I believe that sizable cuts in
the US incarceration rate are possible. But I believe that they will be harder
to achieve than many hope, and that they will be far more tentative and
vulnerable to reversal than many expect. There will be no moment when
legislators sign a bill that will definitively end mass incarceration, allowing
reformers to declare victory. The Standard Story explanation suggests that
this may be possible. It is not.

To really change prison populations, we need a better model of what
caused prison growth and what can reverse it. This book provides that
model, reinterpreting the data used to support the Standard Story and
calling on data that account has overlooked. In the end, this approach will
suggest a set of solutions remarkably different from the ones typically
proposed.



WHAT DO WE MEAN BY “MASS INCARCERATION”?

Before we jump into what has or has not caused “mass incarceration,” it
may help to ask what exactly that term means. Although widely used, it has
no precise definition, and it is impossible to say at what point our
incarceration rate moved from normal to high to “mass.”13 Furthermore,
although pretty much everyone agrees that we need to move away from
today’s “mass” incarceration to something less, what that number should be
is unclear.14 Most targets—like Cut50’s goal of “cut it in half”—seem to be
chosen more for their intuitive appeal than for their precise policy
implications.15 The criticisms over “mass incarceration” essentially boil
down to claims that we have too many people in prison, although we don’t
really know how many too many; and that we should reduce that number,
although we don’t really know what the new goal should be.

Part of the problem is that no one has provided a metric for determining
how many people in prison is “too many” (except perhaps prison
abolitionists, for whom it is any number much greater than zero). Should
we rely on some sort of strict cost-benefit analysis—and if so, what sorts of
costs and benefits should we include? Does harm to the inmate count, for
example, or harm to the inmate’s family? And are there other moral values,
such as retributivism or mercy, that argue for more or fewer people in
prison, independent of any effect on crime or safety or budgets?

Further complicating efforts to determine where “mass” incarceration
starts is the fact that it’s not even clear how to define the incarceration rate.
Traditionally we look at the number of prisoners per 100,000 people (as in
Figure 1). Another way to measure the US incarceration rate is by the
number of people imprisoned per 1,000 violent or property crimes, and
these statistics tell a very different story. In the first method, incarceration
probably becomes “mass” sometime in the late 1980s or early 1990s, by
which point it had practically tripled from its mid-1970s levels. The second
method, shown in Figure 3, demonstrates that when we scale by crime, not
population, incarceration doesn’t turn “mass” until sometime in the late
1990s or 2000s, well into the crime drop that began in 1991.

Figure 3 Prisoners per 1,000 Violent or Property Crimes, 1960–2014



Source: US Department of Justice, FBI, “Uniform Crime Reports,” and Bureau of Justice
Statistics, “Data Collection: NPS Program,” www.bjs.gov/index.cfm?ty.

Neither of these methods is right or wrong. They simply represent two
different ways of thinking about the incarceration rate, one in general
historical terms, the other in terms that account for trends in crime. But they
have quite distinct implications about where we now stand and about where
we should aim to return. On top of all this, our ability to choose a new
“target” incarceration rate is hampered by the fact that we lack a good
understanding of the extent to which prison reduces crime. We perhaps
know enough to make some broad claims—such as that rising incarceration
has little effect on crime today—but we are constrained by not really
knowing how much crime each additional prison admission prevents.

In fact, at every turn, efforts to measure the gains and costs of
incarceration confront a host of empirical blind spots, an unfortunately all-
too-common problem when studying crime and punishment. We lack clear
estimates of how many crimes each person sent to prison would have
committed if they had not been sent to prison. Nor do we fully understand



how that kind of figure might have changed over time. Furthermore, there
are all sorts of collateral costs that come from being sent to prison—lost
income and family connections, diminished health—that are hard to
measure. The possible benefits of incarceration are also hard to calculate,
from the benefits to potential victims who escaped harm to the benefits to
the general public that come from simply feeling safer.

Yet for all the difficulty with establishing the “ideal” level of
incarceration, we can still say with some confidence that prison populations
are too large today. Prison growth has certainly started to exhibit
diminishing returns. In the 1970s and early 1980s, prison populations were
low while crime rates were rapidly growing. Rising incarceration helped
stem the rise in crime, even if it couldn’t completely reverse the impact of
the other factors pushing crime up to begin with. Crime, however, is now
low and prison populations are high, suggesting that the return on each
additional prisoner is much smaller than it was in the 1970s or 1980s.
Although there has been little rigorous work done on this issue, the best
results we have (which I will discuss in more depth in Chapter 5) indicate
that this is in fact the case. Rising prison populations continue to contribute
to falling crime, but their impact has declined greatly, and it is becoming
hard, if not impossible, to justify still larger prison populations on crime-
fighting grounds.16

Moreover, although it is true that prison “worked”—using “worked” to
mean only that crime would have been higher had prison populations not
gone up, assuming everything else stayed the same—that does not mean
that rising incarceration was the best response to rising crime. There were
certainly better options available. A growing body of research indicates, for
example, that noncustodial rehabilitation programs consistently outperform
those run in prisons.17 Bolstering police forces is another option: the
economist Steven Levitt once estimated that from a crime-reducing
perspective alone, a dollar spent on police goes at least 20 percent further
than a dollar spent on corrections.18 Yes, problems with policing today
clearly suggest that a dollar spent on policing could often be even better
spent on non-policing options, but whatever the problems with police, those
with prisons are surely worse.

The benefits that incarceration has yielded in terms of reduced crime also
have to be balanced against a wide array of often hard-to-estimate



“collateral” costs. Some of these costs, such as the income that inmates
have lost while they were incarcerated, and the lower pay they face once
they have been released, are measurable. Others are harder to estimate, even
with good data. How, for example, do we account for the emotional costs of
having a family member locked up fifty or one hundred miles away from
home? Or the personal and social costs of a prison system that
disproportionately impacts minorities, and that in doing so reinforces racial
biases and inequalities? Or the increased future health costs (not just the
dollar costs, but the emotional and social costs as well) that those who have
gone to prison face after release? Of course, there are a lot of benefits to
incarceration that might be hard to quantify as well—but many of these
could be obtained through non-incarceral measures, so shifting away from
prisons wouldn’t necessarily jeopardize them.

At the same time, it is possible to oversell the argument that our prisons
are too large. Three particularly important problems stand out. First, debates
tend to misstate who is in prison. Most prison-reform discussions start with
something along the lines of, “We send too many nonviolent and drug
offenders to prison.” And although it is likely true that we send too many,
that doesn’t mean that these offenders make up most of the people in prison.
In fact, over half of all state inmates are in prison for violent crimes, and the
incarceration of people who have been convicted of violent offenses
explains almost two-thirds of the growth in prison populations since 1990.
Similarly, almost all the people who actually serve long sentences have
been convicted of serious violent crimes. To make significant cuts to state
prisons, states need to be willing to move past reforms aimed at the minor
offender and focus much more on the (far more politically tricky) people
convicted of violent offenses.

Second, most arguments in favor of prison reform overstate the impact of
prison spending on state budgets. The $50 billion or so that states spend to
run their prisons is certainly a lot of money, but that comes to about 3
percent of state spending, a percentage that has been fairly stable for
roughly the past fifteen years.19 This is likely one reason why incarceration
was allowed to continue with so little regulation for so long: because, in the
end, prison spending did not limit spending elsewhere enough to generate
much resistance.

And third, despite the fact that crime has essentially dropped for twenty-



five straight years, crime rates are still fairly high. For all the decrease in
crime rates since 1991, the official rate of violent crime in 2014 was still
roughly twice that of 1960, and the rate of property crime was still one and
a half times the 1960 rate.20 So whatever the target prison population should
be, we should be wary about returning to 1972 levels, when prison
populations began their slow, relentless rise to the heights they have
reached today.

Despite these three caveats, however, the evidence we have strongly
suggests that prison populations are simply too large, and that cutting them
back is sound policy. It’s true that incarceration has focused much more on
those convicted of violence than the Standard Story suggests, and that its
overall financial cost is less than many think. Yet the costs of the high rate
of incarceration are still enormous, not just economically, but socially and
culturally as well, especially for the families and individuals touched by it.

Furthermore, recent experiences in many states make it clear that
reducing prison populations need not lead to increases in crime. Between
2010 and 2014, state prison populations dropped by 4 percent while crime
rates declined by 10 percent—with crime falling in almost every state that
scaled back incarceration.21 After nearly forty years of steadily rising prison
populations, we are finally at a moment where we may be able to start to
pare our incarceration rate back to levels more consistent with those in
other liberal democracies today and in our own past. The political debate
over punishment has shifted—and we should be deeply concerned that the
reforms that various jurisdictions have implemented in recent years are too
anemic, that they are accomplishing far too little and failing to capitalize on
the opportunity that has presented itself. The Standard Story is hampering
reform, and it is time to move beyond it.

3,144 STORIES OF PRISON GROWTH

A major barrier to reform, however, is the fractured nature of our criminal
justice system. In fact, there is no single “criminal justice system,” but
instead a vast patchwork of systems that vary in almost every conceivable
way. Unfortunately, the Standard Story and media accounts often miss this
point.

A major reason for this oversight is that they pay too much attention to



the federal criminal justice system, and to the various reform bills that have
been inching their way through Congress over the past few years. It’s easy
to talk about the federal system, because it is a single entity with nationwide
reach. However, it is also a relatively minor player in criminal justice.
About 87 percent of all prisoners are held in state systems. The federal
government runs the single largest prison system, but several states have
systems that are fairly close to the federal one in size, and if we look at total
populations under some sort of correctional observation (not just prison, but
also jail, parole, and probation), the federal government quickly falls out of
first place.

Furthermore, the federal criminal justice system is a distinct outlier in
many ways; indeed, it’s likely that the two states that differ the most from
each other when it comes to criminal justice policy have more in common
with each other than either does with the federal system. Owing to various
legal and constitutional restrictions, for example, the federal system focuses
much more heavily on drugs than state systems do (half of all federal
prisoners are serving time for drug crimes, compared to 16 percent in the
states). The federal government also spends much less on punishment than
the states spend (0.5 percent of the federal budget, compared to about 7
percent of state budgets), and it faces very different political pressures
(rural, white, lower-crime areas are much more overrepresented in the US
Congress, and especially the Senate, than in state legislatures).22

In other words, both in terms of what is feasible and what is needed,
federal reform will look very different from state reform. And federal
reform alone will have very little impact on US incarceration rates: if we
freed every single federal prisoner in prison today, we would still have the
highest incarceration rate in the world, and we would still have over 1.3
million people in prison, about what we had in 1999. To really change our
prison populations, we need to keep our attention on the states.

When focusing on the states, however, we still can’t tell a single story.
Punishment is highly localized in the United States, and state and county
officials have tremendous discretion over who gets punished and how
severely. So while the US incarceration rate in 2014 was 498 per 100,000,
state rates ranged from 169 per 100,000 in Maine to 818 per 100,000 in
Louisiana. Similarly, the US incarceration rate grew by 288 percent
between 1978 and 2009 (its peak year), but the growth in individual states



varied greatly: North Dakota and Mississippi, for example, experienced
growth rates of 629 percent and 567 percent, respectively, while North
Carolina saw a rise of only 85 percent.

If we aren’t careful, we can tell a misleadingly national story when
talking about what is happening “in the states.” Here’s a simple example:
Between 2010 and 2014, state prison populations dropped by 4 percent,
from 1.41 million to 1.3 million.23 We would be tempted to celebrate that as
a national decline. But in reality, twenty-five states saw their prison
populations drop and the other twenty-five saw them rise—for a net decline
of about 4 percent. So it was not a national decline, but a “half national”
one. If we dig even deeper into the data, however, the situation becomes
even more complicated. That 4 percent decline in the US prison population
represented a reduction by about 56,000 inmates over those five years. But
California alone, as part of its unique “Realignment” program, reduced its
prison population over those five years by more than 35,000 inmates. So 62
percent of the net national decline, and 45 percent of the gross drop in
prisoners, took place just in California.24

Are we witnessing a national decline? A broad-but-not-universal decline?
Or is the national story basically just a California story? States vary widely
in their policies, politics, and outcomes, and we don’t want to gloss over
those differences. And yet even looking at mass incarceration in a single
state can mislead us. Take New York, a state that has experienced one of the
longest sustained decarcerations in recent history, with prison populations
falling by about 25 percent since 1999. This looks like a state success story,
but the entire decline between 2000 and 2011 took place in just twelve of
the state’s sixty-two counties, with the other fifty counties adding inmates
to state prisons during that time.25 Similar discrepancies likely occur in
many states in many contexts: relatively liberal cities act one way, while
more conservative and more economically vulnerable nonurban areas act
another way. We should be just as curious about differences between New
York City and, say, Utica, New York, as we are about differences between
Florida and New Jersey.

There are plenty of other examples that show how seemingly national
criminal justice problems are really local ones. For instance, more than 90
percent of all three-strike sentences are thought to have been handed down
in California; five jurisdictions hold 50 percent of the private prisoners in



the country; three states were responsible for half of the executions through
2015 (Texas alone has conducted 37 percent of them, and 42 percent of the
executions in Texas were conducted in just three of the state’s 254
counties); and five counties have been responsible for a quarter of all
juveniles sentenced to life without parole (with Philadelphia alone having
sentenced nearly one in ten of these children).26

Rather than noting how local criminal justice failures are, however, when
discussing our prison systems we too often go in the opposite direction and
use extreme examples as if they were representative. It’s common in books
about the criminal justice system to see statements such as, “Prison guard
unions have a lot of power. See, for example, the California Correctional
Peace Officers Association [CCPOA].” But the CCPOA is uniquely
powerful. It isn’t an example, but a dramatic outlier (which is why authors
cite it).

In other words, a national story is too blunt of an instrument to convey
the complexity of the criminal justice system in the United States. A state
story is an improvement, but it still misses a lot of detail. Ideally, we would
need to tell 3,144 stories, one for each county in the United States. Even if
that were possible, however, the result would be a slog. In the pages that
follow I try to identify problems and trends, and I try to point out which of
these are more universal and which ones are more localized. By necessity, I
often have to paint with a broad brush, but it is important to keep in mind
that we are a nation of either 50 or 3,144 distinct criminal justice systems.
We must be wary of generalized, one-size-fits-all solutions to the challenges
we face.

SMALL DATA

Finally, if we hope to arrive at a new understanding of mass incarceration, it
is important to know that the data we have on the criminal justice system in
the United States is far from complete. This book is based on fifteen years
of close examination of a wide range of data on mass incarceration drawing
on a wide range of statistical information gathered by the Federal Bureau of
Investigation (FBI), the Bureau of Justice Statistics (BJS), the National
Center on State Courts, and other organizations. The more I have dug into
the data, however, the more I’ve come to grasp the magnitude of what we



don’t know.
Even supposedly basic facts remain beyond our reach. How many

people, for instance, have criminal records in the United States? No one
knows for sure, although estimates seem to come in around 70 million.27

How many people have been to prison at least once? We know how many
people get admitted to prison each year, but we don’t really have any data
on how many unique individuals have been to prison (since some of those
admissions are recidivists or parole violators admitted in prior years). How
many people plead guilty to crimes? There is no clear answer, although we
know it is a large fraction of those who have been charged with crimes.
How has time served for specific offenses changed? Only rough estimates
exist, and only for the past ten or fifteen years. And these are just a few
examples among many.28

In some cases, we have data, but there are important, often overlooked
limitations to its reliability. Take the existing information on arrests. How
many people were arrested in the United States in 2014? According to the
FBI’s official report, Crime in the United States: 2014, there were
11,205,833; or perhaps 8,789,559; or maybe 5,267,843—depending on
which of the report’s tables you are consulting. Not every police department
reports crime and arrest data every month, so the FBI has to make tricky
assumptions about how to fill in the gaps.29 Some tables include such
extrapolations, and others do not.30

There are other problematic assumptions as well. Take how we talk about
trends in violent or property crime. The FBI’s Uniform Crime Report only
tracks incidences of the four “index” violent crimes (murder/manslaughter,
forcible sexual assault, aggravated assault, and robbery) and the four
“index” property crimes (burglary, larceny-theft, arson, and auto theft).
Thus all sorts of other crimes, from simple assaults to drug offenses to date
rape, are not included in how the FBI measures criminal offenses in the
United States. These are not small omissions: of the 11.2 million arrests
made in 2014, 9.2 million of them, or over 81 percent, were for non-index
crimes.

Perhaps even more troubling, there are some issues where we simply
have no data, where almost nothing at all is gathered. Perhaps most
problematically, we have almost no information whatsoever on what
prosecutors do or how (or why) they do it. We have almost no data on



police-involved shootings.31 We know practically nothing about the rate at
which people sell drugs—and even our sources of information on drug use,
which are more reliable, suffer from serious biases.

In the pages ahead I will tell you what we know—but I will tell you what
we do not know as well. In many ways, perhaps the easiest reform to
suggest is clear already: gather better data, so we have a clearer sense of
what is happening and why, and thus can design better solutions.32 But that
would only be a very small first step.

THE CHALLENGE AHEAD

Despite the lack of data—and despite the challenges posed by a mistaken
Standard Story, by the enigmatic term “mass incarceration,” by a
federalized system that spreads responsibility across 50 states and more
than 3,000 counties—I remain guardedly optimistic about the future of
prison reform. The current reforms have yielded only modest gains, but also
they have shown that both political parties are willing to tackle the issue of
mass incarceration.

What we need to do now is move past the reforms suggested by the
Standard Story to take on the far more difficult, but far more important,
issues of prosecutorial power, public-sector incentives, and the punishment
of violent crimes. There are reforms that can confront these issues, although
they are rarely part of the current national discussion. As we will see,
options range from plea-bargaining guidelines for prosecutors, to prison
closure commissions modeled on the military-base closing commission that
Congress established after the Cold War, to incentive-based private prison
contracts, and many more possibilities in between.

It’s true that there are still many ways for the prison reform movement to
falter or fail. Mass incarceration, however, is one of the biggest social
problems the United States faces today; our sprawling prison system
imposes staggering economic, social, political, and racial costs. The upside
from adopting reforms that really work demands that we try hard to push
past the misperceptions and political impediments.
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The Standard Story



CHAPTER ONE

THE WAR ON DRUGS

ASK PEOPLE WHAT THEY THINK PLAYED THE BIGGEST ROLE IN driving up
incarceration, and my guess is that many, if not most, will immediately say,
“the war on drugs.” I can’t count the number of times I’ve told someone
that I study prison growth, only to have her give me a look that mixed pity
(at my denseness) with amusement and reply, “Well, isn’t it just the war on
drugs?”

It’s not surprising that people think this, since leading experts and
politicians make this claim all the time. Take Michelle Alexander, in her
book The New Jim Crow: “The impact of the drug war has been astounding.
In less than thirty years, the US penal population exploded from around
300,000 to more than 2 million, with drug convictions accounting for the
majority of the increase.”1 President Barack Obama repeated the same point
in his highly publicized speech before the NAACP annual meeting in
Philadelphia on July 14, 2015, when he kicked off his efforts to reform
criminal justice: “But here’s the thing: Over the last few decades, we’ve
also locked up more and more nonviolent drug offenders than ever before,
for longer than ever before. And that is the real reason our prison
population is so high.”2

I understand why people make this claim: timing. Ronald Reagan
declared his “war on drugs” on October 14, 1982, right as prison
populations were really starting to rise (although, importantly, nearly a
decade after the rise had actually begun).3 And the 1980s and 1990s did see
states crack down on drug offenders, whose share rose from 6.5 percent of
the state prison population in 1980 to almost 22 percent in 1990, and the
absolute number of people serving time for drug crimes rose from about



20,000 in 1980 to 150,000 in 1990, and up to almost 250,000 by the end of
the 2000s (though it dropped to about 200,000 by 2013).4 Furthermore,
even as crime fell steadily over the 1990s and 2000s, arrests for drug
offenses rose, from just under 1.1 million in 1990 to over 1.5 million in
2012—although it should be noted that arrests for drug sales and
manufacturing, which are the drug offenses that generally result in prison
time, fell by about 70,000 over that time, from 348,000 to 278,000.5

And so I’ve relied on a fairly narrow definition of the war on drugs
(which, as we’ll see, is another term that is hard to pin down). Many argue
that a host of non-drug crimes, and thus non-drug arrests, are ultimately tied
to the social disruptions caused by drug enforcement: gang wars over drug
markets, property crimes to fund drug habits that are more expensive than
they would otherwise be due to prohibition, violent crimes arising from
addictions that could be managed if we approached addiction as a public
health issue instead of a criminal one, and more.

Others have argued that simply putting more police in urban
neighborhoods in the name of drug prohibition leads those officers to make
more non-drug arrests, increasing both the number of prisoners and the
racial disparities in prison populations. Or perhaps the rhetoric of a “war”
on drugs has fueled tougher responses to all sorts of crimes, including those
not related to drug use or drug trafficking; this indirect effect could matter
even if the direct impact of the war is less than believed.

There is much that is troubling here. Prohibition certainly causes some
crimes that otherwise wouldn’t happen, like a shoot-out over drug territory.6
And with a few caveats we’ll see shortly, many of the 200,000 people in
state prisons on drug charges likely would not be there if drugs were legal,
or at least if police and prosecutors didn’t enforce the drug laws. It’s true
that those 200,000 people make up only about 16 percent of state prisoners,
but that number almost equals the total number of people in US prisons—
for any crime—in the 1970s, and the costs to them and to their families are
anything but trivial.

Yet when we look at the data more closely, it becomes increasingly
difficult to defend the claim that the war on drugs is the main driver of
prison growth. This is true for pretty much any definition of the “war on
drugs,” from one that refers to just the incarceration of those convicted of
drug offenses to broader perspectives that include anyone who would not



have been in prison if the United States had not prohibited certain drugs or
enforced their prohibition. No matter how we define the war on drugs, its
impact appears to be important, but unequivocally secondary to other
factors.

For the past few years I have been arguing that the “war” against the war
on drugs will not cut prison populations nearly as much as its proponents
hope.7 The standard response I get is the “low-hanging fruit” reply: drug
reform is the easiest and most politically viable reform to implement. Do
that first, then build on that victory to attack the tougher issues, like how we
punish violent crimes. On its own terms, it’s a fair point. In practice,
however, it raises serious concerns. Prison reformers have been pushing
hard to change state laws since 2008 or 2009, and seven or eight years later
I have yet to see almost any politician take on how we might deal more
effectively with violent offenses, perhaps with the high-profile exception of
Senator Cory Booker of New Jersey.8 Political capital and attention are
limited, and at some point people’s focus will drift away from criminal
justice reform to other topics. The window to act is not indefinite.

Even worse, the rhetoric and tactics used to push through reforms for
lower-level offenses often explicitly involve imposing even harsher
punishments on those convicted of violent crimes. South Carolina, for
example, has been widely congratulated for the reforms it passed in 2010,
which, among other things, raised the cutoff for felony theft from $1,000 to
$2,000 and created various ways for those convicted of drug possession to
avoid prison time—but simultaneously raised the sanctions for various
violent crimes.9 Maryland, generally more liberal than South Carolina,
passed a reform bill in 2016 that also cut sanctions for nonviolent crimes
while increasing punishments for some violent ones in order to avoid
looking “soft on crime.”10 Similarly, Georgia’s lauded 2011 reforms have
cut prison populations, but hidden in that decline is a rise in the absolute
number of people serving time for violent crimes—people whose sentences
tend to be longer, and whose rising imprisonment may, in the long run,
undo the short-run declines.11

To be clear, cutting back on drug admissions is almost surely a good
thing: a large number of our drug-offense admissions are inefficient, if not
immoral, by almost any standard. But it is also true that there are real costs
to focusing just on the war on drugs, costs that may not be immediately



visible but that may undermine reform efforts down the line. So it is
important to understand just what scaling back the war will—and will not—
accomplish. To start, though, we have to answer a question whose answer is
surprisingly elusive: What really is the “war on drugs”?

A WAR ON WHO?

When people say, “We should end the war on drugs,” what exactly do they
mean? Whose arrests and imprisonment fall within the “war,” and whose
fall outside of it? And when did this war start? These questions seem like
they should be fairly easy to answer. They’re actually quite baffling.

Start with the easiest case: the people imprisoned for the possession or
sale of drugs that are currently illegal. At first blush, none of these people
would be in prison but for the war on drugs; if crack or heroin were legal or
decriminalized, its possession or sale wouldn’t lead to punishment. But
already the picture gets complicated. Many of those in prison for selling
drugs resorted to that practice because of a lack of other employment
options.12 If drugs became legal, the drug market would surely consolidate,
and the number of drug-selling jobs available to those same people would
shrink. As long as all the other barriers to legal employment remained in
place for many who are now selling drugs (poor schools, racial
discrimination), then at least some of those who might have gone to prison
for selling drugs would instead end up in prison for some other illegal
scheme to make money.13 From the start, the impact of legalization will
likely be less than what it would appear to be from just counting the number
of people in prison on drug charges.

How about the people who commit non-drug crimes to fuel a drug habit?
Although we do not classify them in the official statistics as “drug
offenders”—they would be described as committing property or violent
offenses—it seems plausible to tie at least some of these incarcerations to
the war on drugs. After all, the war on drugs has raised the price of drugs
above what it otherwise would have been; for at least some users, these
higher prices force them to resort to crime to afford the drugs.14 Yet once
again, things quickly get complicated. As the prices of drugs fall post-
legalization, use will go up, in terms of both quantity per user and the
number of users.15 Some will become serious users who will then find it



harder to maintain employment and thus risk turning to crime to support
their habit. The net impact may very well be positive, but likely less than
many would hope for, and it is difficult to say with much certainty how all
this would play out.16

Or how about drug-market offenses, such as murders arising from drug
gang wars over territory? Unlike theft to support a habit, these crimes seem
like they would disappear without prohibition, so perhaps we should count
the ensuing incarcerations as “results” of the drug war. Once more,
however, there’s a complication. In her excellent book Ghettoside: A True
Story of Murder in America, Los Angeles Times journalist Jill Leovy
highlights the work of numerous sociologists and anthropologists to suggest
that at least some of this causal story—that illegal drug dealing leads to
violence—gets things backward. It’s not that prohibition causes lethal
violence; it’s that in an era of prohibition, trafficking in drugs is going to
cluster where lethal violence rates are already high. Her basic claim is
straightforward: whenever there are a lot of young men with little chance of
upward mobility, and the government fails to protect its “monopoly on
violence,” those young men will form gangs and violence will follow.
Anthropologists and historians have shown that this is as true in South
Central Los Angeles in the twenty-first century as in tsarist Russia in the
nineteenth.

Leovy’s three factors certainly hold true in South Central Los Angeles.
There are a lot of young men. Upward mobility is often greatly restricted—
employers, for example, seem to prefer white applicants with criminal
records over black ones without records.17 And the state does a poor job of
preventing violence in minority neighborhoods. As Leovy shows, the
clearance rate for murders in LA as a whole over the period 1994 to 2006
hovered around 50 percent—itself a shockingly low number, given that
Leovy estimates that about 30 percent of all homicides are straightforward
“self-solvers”—but the clearance rate for murders involving black victims
was closer to 38 percent.18

Leovy’s point is a striking one. Legalizing drugs may have some
important collateral benefits—it may improve police-community relations,
for example, or free up officers who had to focus on drugs to target more
serious crimes—but it does not resolve many of the structural problems that
lead to higher rates of violence in the first place.19 It won’t change



demographics, it won’t really break down the barriers to upward mobility,
and it won’t necessarily help the state reassert its monopoly on violence.20

And Leovy’s is not the only data to support this view that drugs came to the
violence. The black male homicide rate, for example, was almost 20 percent
higher in 1970, before the start of the war on drugs, than it was in 1990, at
the height of the crack epidemic and crack-related violence; this at least
suggests that to some extent the drugs came to the violence.21

I don’t want to oversell this point: the homicide rate for black males aged
eighteen to twenty-four rose by over 170 percent between 1984 and 1993,
peaking at almost 200 per 100,000—compared to rates of slightly below 20
per 100,000 for white males aged eighteen to twenty-four at that time.22

The instability of illegal crack markets, which expanded rapidly in the
1980s, certainly led to violence. But it was against a background of already
elevated violence, a background whose root causes will not be addressed by
legalization, much less decriminalization, alone.

So the question, “Who is in prison due to the war on drugs, and so
wouldn’t be if we stopped the war?” is surprisingly hard to answer. To keep
things simple, I will define those in prison “due to” the war on drugs as
those who are serving time for drug charges. This will both overstate and
understate the impact of ending prohibition, but ultimately, it is hard to
consider alternate definitions with the data we have.23

ORIGINS

It’s not just difficult to define who is in prison due to the war on drugs: It’s
hard to even know when the war started. Most pundits and academics point
to one of two dates that are separated by more than a decade: June 17, 1971,
or October 14, 1982. Both dates, however, are wrong.

President Richard Nixon gave a major speech highlighting the evils of
drugs on June 17, 1971, and although he didn’t use the exact term “war on
drugs,” he certainly talked about drugs as a scourge that had to be
eliminated.24 Yet while Nixon often used aggressive rhetoric, his actual
policies tended to favor public health responses over punitive ones.25 For
instance, he oversaw the passage of the Comprehensive Drug Abuse
Prevention and Control Act of 1970, which emphasized treatment and
rehabilitation and, among other things, abolished federal mandatory



minimum sentences for drug crimes (with the vocal support, ironically, of
George H. W. Bush, then in Congress, who as vice president and president
would oversee the readoption of many of these mandatory minimums).26

Furthermore, prison populations didn’t budge much during Nixon’s term,
and six years after he left the White House, drug offenders still made up
less than 7 percent of all US prisoners. Perhaps some of his rhetoric
hardened people’s attitudes and contributed to future punitiveness, but that’s
a much trickier claim to make.27

The second time the drug war was supposedly launched was by President
Ronald Reagan in a speech on October 14, 1982.28 Using Reagan’s speech
as the kickoff, however, has the opposite problem as using Nixon’s. By the
time Reagan declared a war on drugs, the US incarceration rate had risen by
almost 80 percent since 1972; the slow, steady climb was already well
underway, and there was no real change in the rate of growth in the years
after 1982.29 If Reagan’s rhetoric and policy choices were as critically
important as people say, we should be able to see it in prison growth. But
we don’t.

In the end, though, to focus on either Nixon or Reagan is to approach the
issue from the wrong direction. Criminal justice is predominantly local, and
even state governments often have little control over county prosecutors
and city police. So there won’t be a single starting date for the war on
drugs, because the war started (and, to some extent, stopped or waned) at
different times in different places. Two examples from New York State’s
war on drugs illustrate this point clearly.

Figure 1. 1 Inmates in New York Prisons for Drug Offenses



Source: New York State Statistical Yearbook, available years.

First, Figure 1.1 plots the number of inmates in New York prisons on
drug convictions. The vertical lines indicate three major legal changes: the
adoption in 1973, under New York governor Nelson Rockefeller, of the
state’s remarkably harsh Rockefeller Drug Laws (RDLs), which for years
remained among the toughest in the nation; the relatively minor reforms of
the RDLs in 2004; and more substantive reforms to them in 2009. Several
interesting stories emerge from this figure. In the first decade after the
RDLs were passed, the number of inmates in New York prisons on drug
charges barely budged. The laws were tougher, but prosecutors weren’t
using them. Drug admissions then soared starting in 1984, which is right
when crack, and crack-related violence, appeared. Then the number in
prison for drug crimes started to drop—in 1997, seven years before the
2004 reforms. And the rate of decline doesn’t appear to change following
either 2004 or 2009 in response to either reform. In other words, when
prosecutors weren’t too concerned about drug crimes, they simply ignored
the Rockefeller Drug Laws, whether during the rising-crime 1970s or the



falling-crime 1990s and 2000s. They appear to take advantage of the laws
somewhat in the 1980s—although most of the people sent to prison in New
York State for drug crimes still served fairly short sentences—but the
decision seems motivated as much by a desire to fight violence as by drugs.

This doesn’t mean that the RDLs—or state laws in general—are
irrelevant. Although New York obviously couldn’t compel prosecutors to be
more aggressive in the 1970s or to maintain their aggressiveness in the
2000s, the prosecutors could not have been as aggressive as they were in
the 1980s and 1990s without the power granted to them by the state. The
timing of the “drug war” in New York State, however, turned far more on
local than on state or national factors.

Seen this way, it’s worth noting not just how local the changes were, but
how non-legal they were. The decline in drug incarcerations wasn’t driven
by the changes in the law, but by some combination of changing local crime
rates and changing views of the local police and prosecutors about who to
arrest and how harshly to charge them. It was more an attitudinal change,
not a legal one. This is an important distinction, one that comes up too
infrequently in the reform debate, and one we will return to again.
Pessimistically, we cannot legislate ourselves out of large-scale
incarceration. Optimistically, we could do so much more right now without
any change in the law at all.

The second important point, again using New York as an example, is that
not only are the decisions predominantly local, but that even within a state
there is great variation across localities. Recall the discussion in Chapter 1
showing how just a few counties drove most of the prisoner decline in New
York. It turns out that this observation applies not just to all prisoners, but
also to those specifically convicted of drug crimes. A recent study showed
that the number of people being admitted to New York State prisons on
drug charges rose from 2,000 to 11,500 per year between 1985 and 1992, at
which point the number started to decline, falling to about 5,000 in 2008.30

Yet this decline was driven almost entirely by New York City. Between
1992 and 2008, the number of people the five counties of New York City
sent to state prison for drug crimes fell, from around 10,000 to 3,000, while
the number sent by the remaining fifty-seven counties rose from 1,500 to
2,000.31 So when people talk about Richard Nixon’s war on drugs or
Ronald Reagan’s war on drugs—or, admittedly far less frequently, Nelson



Rockefeller’s war on drugs—they rarely acknowledge that this war is
actually waged much more locally. It’s more Robert M. Morgenthau’s war
and Charles J. Hynes’s war (the Manhattan DA from 1975 to 2009, and the
Brooklyn DA from 1989 to 2013, respectively) than Nixon’s or Reagan’s or
Rockefeller’s war.

The war isn’t a specific, coordinated set of actions. It isn’t the decision to
criminalize drugs in the first place—Congress criminalized most major
drugs between 1914 and 1937, long before prison populations started to
rise. (The Harrison Act of 1914 effectively criminalized heroin, and the
Marihuana Tax Act of 1937 did the same for marijuana.) Nor is it any
declaration by any one president. It is the decision by state legislators to
pass tougher sentencing laws, by county prosecutors to enforce those laws
more aggressively, and by city police to arrest drug offenders more
frequently. Importantly, these actors need not (and often do not) act in
concert with each other. The legislature can pass a law that the prosecutors
do not often use (as with the harshest parts of the Rockefeller Drug Laws).
The police can arrest defendants whom prosecutors refuse to charge (like
the declaration by Brooklyn’s DA in 2014 that he would generally not
prosecute low-level marijuana charges brought to him by the New York
Police Department).32 Conversely, a prosecutor can continue to go after
drug cases harshly even if the police deemphasize drug arrests.33 In short,
there is no single “war on drugs,” but rather somewhere between 50 and
3,300 wars on drugs, fought with varying degrees of intensity at different
times, in different jurisdictions, and in different ways.

Which isn’t to say that national actors are irrelevant. Their impact,
however, is indirect, often relatively minor, and frequently far less
important than the attention they receive. The federal government can pass
laws to try to encourage states to change enforcement priorities, generally
through what basically amounts to bribes (grants if states do something) or
blackmail (loss of grants if the states do not do something), but states often
ignore both of these approaches.34 It could be that federal rhetoric shapes
what local actors choose to do. But then it is always worth asking if the
federal actors getting all the media and academic attention are really driving
the process, or if they are responding to more localized conditions that the
national media are ignoring—which makes their reaction look more like a
cause. Sadly, there is no way to figure out if this is the case, but the



possibility cautions us not to give federal and other national leaders too
much credit too quickly when it comes to people’s attitudes.

Figure 1. 2 Percentage of State Prisoners Serving Time for Drug
Offenses, 1980–2013

Source: US Department of Justice, Bureau of Justice Statistics, “Correctional Populations in
the United States,” and “Prison Population Counts.” See www.bjs.gov/index.cfm?ty.

20 PERCENT OF THE PRISONERS, 80 PERCENT OF THE ATTENTION

I’ll make my core claim bluntly: if we define the people in prison as a result
of the war on drugs to be those serving time for a drug conviction, then that
war simply hasn’t sent enough people to state prisons for it to be a major
engine of state prison growth.35 Given how directly this conclusion flies in
the face of the Standard Story, let me show my work.36

Table 1.1 Composition of Inmates in State Prisons, 1980 and 2009



Source: Data from US Department of Justice, Bureau of Justice Statistics, “Data Collection:
National Prisoner Statistics (NPS) Program,” www.bjs.gov/index.cfm?ty=dcdetail&iid=269.

Figure 1.2 (on previous page) illustrates my point. Although the share of
the prison population serving time for drugs rose during the 1980s, the
share was 22 percent at its peak in 1990. By 2013 it had fallen to under 16
percent. Even the 1990 number is surprisingly low—when drug offenders
made up the largest share of state prisoners, three in four prisoners were
serving time for non-drug offenses. That ratio is now up to about six out of
seven. Looking at the numbers a little more closely only reinforces how
secondary drug admissions are to prison growth, given how central they are
to most popular accounts. Table 1.1 displays the composition of state prison
populations from 1980 to 2009. States added over 1 million people to their
prisons during that time, with over half that growth coming from locking up
more people convicted of violence, compared to only about 20 percent due
to more drug incarcerations.

Table 1.1, however, is slightly unfair to the Standard Story’s emphasis on
the war on drugs; there’s no reason to assume that the various types of
crimes were equally important to prison growth during periods of rising
crime (1980–1991) and falling crime (1991–2008). Table 1.2 breaks out
these phases: during the 1980s, locking up people for violent crimes and for
drug crimes had roughly equal impacts on prison growth but after that,
during the 1990s and 2000s, the punishment of people convicted of
violence made up nearly two-thirds of the increase in inmates nationwide.

Table 1.2 Composition of Inmates in State Prisons, 1980, 1990, and 2009



Source: Data from the US Department of Justice, Bureau of Justice Statistics, “Data
Collection: National Prisoner Statistics (NPS) Program,” www.bjs.gov/index.cfm?
ty=dcdetail&iid=269.

These results are actually quite startling. They show that drug
incarcerations were more important during the period of rising crime than
when crime was in decline. It seems more logical that during a period of
rising violent crime, the incarceration of people convicted of violence
would drive the process, and that as violent crime fades, police and
prosecutors would turn their attention to more discretionary drug offenses.
Yet (much to my own surprise) we see the opposite of that taking place
here. What exactly does it mean?

Perhaps somewhat counterintuitively, what we see in Table 1.2 actually
undermines the claim that drug admissions seemingly mattered as much as
violent ones during the 1980s. That drug crime admissions rose more
rapidly during a time of rising violence suggests that at least some of these
drug admissions, maybe many, were pretextual attacks on violence. In other
words, some of those arrested for and convicted of drug offenses were
targeted as a way to punish more serious—but harder-to-prove—violent
crime. There is other data to support this idea. A large 1997 survey of state
prisoners nationwide, for example, found that about 20 percent of all those
serving time in state prisons on drug charges admitted to having used a
firearm in a previous crime, and about 24 percent had prior convictions for
violent crimes.37

It is, of course, completely fair to debate the morality or efficacy of using
drug charges to tackle underlying violence. These results, however, suggest



that some of those incarcerated on drug charges during the more violent
1980s and early 1990s would have been imprisoned even in the absence of
a war on drugs (to the extent that the violence itself wasn’t caused by
prohibition, an issue I’ll address shortly). The impact that banning or
avoiding pretextual admissions would have had on prison populations is
thus unclear. On one hand, pretextual arrests allowed prosecutors to target
more people. Some of those who went to prison on pretextual drug charges
would not otherwise have gone to prison at all, because the “real” violent
crime would have been too hard to prove.38 But in the absence of pretextual
drug charges, some of those convicted of drug crimes would have been
convicted of more serious violent crimes, and thus likely would have spent
more time in prison. These longer terms would have offset at least some of
the impact from fewer cases. So it is hard to say if these pretextual cases
made prison populations larger or smaller and, if larger, by how much.

There are two important caveats I should raise. First, the fraction of those
in prison for drugs who are there pretextually has likely fallen. In the 1990s
and 2000s, violent crime fell while admissions for violence rose, suggesting
that authorities were attacking violent crimes more directly and relying less
on pretextual drug charges. At the same time, the number of people in
prison on drug charges still rose slightly. Since drug offenders serve
comparatively short sentences, few people admitted to prison for (possibly-
pretextual) drug crimes in the 1980s and 1990s were still in prison in the
2000s. Taken together, these two facts imply that a growing fraction of
those in prison for drugs today really are there for drug crimes, not
pretextually for violent crimes.

Second, while the numbers here suggest that fighting the war on drugs
did not play as big a role in driving up prison populations as is commonly
thought, the impact of scaling back drug enforcement has yielded noticeable
results, at least in the short run. Between 2010 and 2012, state prison
populations fell for the first time since the 1970s. During that time, the
number of people behind bars for violence decreased by about 17,500, for
property crimes by about 2,500—and for drugs by nearly 27,000.39

Between 2012 and 2013, even as total state prison populations increased by
over 10,000 people, the number of people in prison for drugs dipped
downward again, by just over 2,000 (and the number in for violent crimes
dropped by almost 3,000).



In other words, the single biggest driver of the decline in prison
populations since 2010 has been the decrease in the number of people in
prison for drug crimes. But focusing on drugs will only work in the short
run. That it is working now is certainly something to celebrate. But even
setting every drug offender free would cut our prison population by only
about 16 percent.40 There is a hard limit on how far drug-based reform can
take us.

THE MYTH OF THE LOW-LEVEL, NONVIOLENT DRUG OFFENDER

Although there may be limits on what a drug-based reform effort can
accomplish, 16 percent of the state prison population is still more than
200,000 people—and that’s a huge number by any measure. There is,
however, another limitation to consider: we may not want to release all of
those who are in prison for drug crimes. Standard Story narratives often talk
about all the low-level, nonviolent drug offenders in state prisons,
suggesting that most of the people in prison for drug crimes should not be
there. Not surprisingly, the truth is a bit more complicated.

Most of our prisoner statistics provide very little information about why
someone is in prison beyond the specific conviction offense. In a world of
plea bargaining, however, the conviction offense is an imperfect signal, at
best, of what the prisoner actually did. How many other offenses were
simply dropped? How many crimes were downgraded at charging (turning
trafficking into a possession conviction, for example)? And how many
aggravating factors, such as a gun, might have been discarded? There is,
however, one way to look beyond the conviction offense to the “real”
behavior of people admitted to prison. The Bureau of Justice Statistics
periodically conducts a large-scale survey of thousands of inmates in state
and federal prisons, asking them hundreds of questions: not just, say, what
the official conviction offenses were in their cases, but how many kilos or
packets of drugs they really had, whether they actually had guns on them at
the time (regardless of what they pled to or were convicted of or were
arrested for), what sort of prior crimes they had been arrested or imprisoned
for, and so on.

Using the survey from 1997—admittedly slightly stale data—two social
scientists tried to determine how many truly low-level drug offenders were



in prison, where they defined “unambiguously low level drug offenders” as
“nonviolent, first-or second-time drug offenders” who played minor roles
and possessed only small amounts of drugs.41 Only about 6 percent of state
drug inmates—not 6 percent of all inmates, but 6 percent of just those
inmates convicted of drug crimes, or about 1 percent of all prisoners—and 2
percent of federal drug inmates met that description. At the same time, most
of those serving time for drug offenses did not appear to be “kingpins”
either, whom the researchers defined as those who described themselves as
mid- to high-level drug-ring participants. These people accounted for only
about 4 percent of those in state prisons for drug crimes and 6.6 percent of
those similarly in federal prisons.

Almost everyone in prison for a drug crime was somewhere in the
middle. Some were caught with nontrivial quantities, some had prior
histories of violence or gun possession, and some had long lists of prior
drug convictions. Most of those in prison for drugs were more than users,
and many were not as nonviolent as their conviction offenses suggested.
Prison is still an excessive punishment for many of these cases, perhaps
even most of them. Yet I imagine that many prison reformers—and
certainly much of the general public—still think that some of these midlevel
types deserve time in prison.

THE SUBTLER EFFECTS OF THE WAR ON DRUGS

So far, I have used a fairly simple and naïve approach to conceptualizing
the war on drugs. What if it matters in less direct, but no less important
ways? I recently looked at three such indirect pathways.42 For two I have
some data, for one little more than informed speculation. In all three cases,
though, the result appears to be the same: the impact of the war on drugs
seems to be fairly slight, contrary to my own initial expectations.

First, it may make more sense to count how many people pass through
prisons on drug charges than how many are in prison for such crimes on any
one day. It’s true that the number in prison on any given day for drug crimes
is relatively small. Drug convictions, however, tend to result in fairly short
sentences, so it could be that a lot more drug offenders cycle through
prisons than the one-day prison counts suggest. Perhaps the war on drugs
has a much bigger impact on the total number of people who have entered



prison than it does on the number in prison at a specific time. In fact, I think
this is what Michelle Alexander generally means in The New Jim Crow
when she argues that the war on drugs has been the main driver of prison
growth. Although she isn’t entirely consistent in her book, she often seems
to define the “prison population” as anyone currently in prison or anyone
who has been to prison.43 If drug offenders churn through prison rapidly,
they could make up a much bigger fraction of the “ever been to prison”
population than any one-day prison count would show.44

To test this idea that people convicted of drug crimes pass through prison
at a much greater rate than the one-day prison counts suggest, I looked at
data on each person admitted to prison in fifteen states between 2000 and
2012.45 During this time, these states admitted over 3.5 million people to
prison, or about 42 percent of the 8.5 million people admitted nationwide
during that time. Once I accounted for people who were admitted multiple
times, I found that these 3.5 million admissions comprised just under 2
million unique people. I then divided these people into three categories:
those who were never admitted for a drug crime (even if they were admitted
multiple times), those who were admitted only for a drug crime (even if
they were admitted multiple times), and those admitted multiple times for
both drug and non-drug reasons. Table 1.3 breaks down these populations.46

The conclusion is clear: the number of people passing through prison for
drug crimes over the 2000s is only slightly higher than the number in prison
for a drug crime on any one day. In fact, the results become more striking
when we look at unique individuals, where the fraction of unique people
passing through for drugs was between 20 and 25 percent, right around the
20 percent who were in prison on any given day during the period examined
here. In other words, the “churn” rate for drug offenses isn’t that much
different from that rate for most non-drug crimes: although drug terms are
shorter than average, they don’t appear to be that much shorter than the
terms for most other offenses.

Table 1.3 People Convicted of Drug Offenses Admitted to State Prison:
2000–2012



Source: Data from the US Department of Justice, Bureau of Justice Statistics, “Data
Collection: National Corrections Reporting Program,” www.bjs.gov/index.cfm?
ty=dcdetail&iid=268.

The second indirect pathway is parole violations, for drug and non-drug
crimes alike. Some 600,000 people are released from prison every year,
most of them under the supervision of a parole officer. Many of those who
are released end up returning to prison because they violate one of the rules
the state imposes on them as a condition for release. The Standard Story
generally makes two claims about parole violations: that they are a major
engine of prison growth, and that many parolees are sent back to prison
because of some sort of “technical” drug-related violation (failing a drug
test, missing a drug test, and so on).

Let’s start with the macro-claim, that parole violations are important
drivers of prison populations. It’s easy to see why the link appears
plausible. Between 1978 and 2008, the number of parole violators returned
to state prison rose by an entire order of magnitude, from about 20,000 to
nearly 250,000. The catch, however, is that the prison population, too,
soared during this time. Not surprisingly, that meant that the number of
people released onto parole also climbed, from just under 100,000 in 1978
to just over 500,000 in 2008. An interesting story emerges from these
numbers. As prison populations have risen, consistently about 40 to 50
percent of all people in prison have been released each year, and about 70



percent of those released have been released onto parole.47 Moreover, since
1990 the fraction of those released onto parole who have ended up back in
prison because of a parole violation appears to have been steady as well,
after rising somewhat over the 1980s. One crude metric of the fraction of
parolees returned to prison for a parole violation has hovered at around 40
percent from 1990 onward (after rising from about 25 percent in 1980).

To put all the pieces together: Prison populations are growing. A stable
fraction of those in prison are released, a stable fraction of those released
are released onto parole, and a fairly stable fraction of those released onto
parole violate back. Which means that violations aren’t driving growth so
much as they are being driven by it. If you’re bailing out a boat with a leaky
bucket, it seems unfair to blame the bucket’s leak for the boat filling up
with water. It’s true that without the hole in the bucket, there would be less
water in the boat, but that hole isn’t causing the flooding. Moreover, from
the mid-1990s onward, parole violators as a share of all those admitted has
remained fairly constant, even as total admissions have risen, further
indicating that parole outcomes have not driven prison growth.

The Standard Story’s micro-claim is that many of those sent back to
prison for parole violations are guilty only of “technical” violations of the
restrictions and conditions they face upon release.48 Some of these are
understandable and substantive—don’t commit another crime, or (for sex
offenders) don’t work in a day-care center. But others are more technical
and administrative, like needing to show up for drug tests or appointments
with parole officers. Violating any one of these restrictions and rules can
result in the parolee going back to prison, although some jurisdictions rely
on less severe sanctions for smaller missteps. According to the Standard
Story, too many people are sent back to prison for violating the more
technical restrictions, which needlessly inflates prison populations with
low-risk offenders, and which disrupts parolees’ chances at successfully
putting their pasts behind them. In general, this is a difficult theory to test,
because although we can identify how many people return due to parole
violations, it is hard to know how they violated parole.

The same large-scale survey that allowed us to examine the real behavior
of people in prison for drug offenses, however, helps us here as well. Here,
I looked at the most recent version of the survey (2004), which interviewed
almost 14,500 inmates nationwide. One part of the survey asked not only if



the inmate had been returned to prison because of a parole violation, but if
so, why. The results stand in fairly stark contrast to the Standard Story. Over
two-thirds of those who had returned to prison because of a parole violation
admitted that it was due to a new arrest or a new crime, and over 60 percent
of these new offenses were violent or property crimes. The second-biggest
category, at under 20 percent, consisted of those who had failed to report to
a parole officer, although this could include a wide range of behavior, from
fleeing the county to forgetting an appointment to being a few hours late.
Less than 10 percent of those interviewed admitted to returning because of
a failed drug test, less than 6 percent because they were found to be in
possession of drugs (which in many cases is also a crime), and barely 2
percent because they had missed a drug test.49 Moreover, these numbers
overstate the impact of technical violations, since many of those who
admitted to technical violations also admitted to being returned for a new
arrest or crime. Over a quarter of those sent back for a failed drug test said
they were also returned for a new arrest or crime, for example, and nearly
30 percent of those returned for missing a drug test said the same.

It’s important to appreciate the implications of these results, which tell
another story of pretext. In many cases where a parolee was sent back to
prison for a new arrest or offense, the prosecutor likely could have sent him
to prison on a new conviction if it was harder to revoke parole.50 Restricting
parole violations might just force prosecutors to pursue new plea bargains
instead—it might have more of an effect on how people end up back in
prison than on how many do. I say “might” because the data here are thin to
nonexistent. We don’t know how many of these new arrests or crimes that
triggered violations were for misdemeanors or other offenses that don’t
carry prison time. We also don’t know how many cases prosecutors would
simply drop because securing a conviction wouldn’t be worth the time;
parole violations are faster and easier to process, so they have less of an
impact on caseloads.

I don’t want to oversell the revisionist claim as something like “parole
violations don’t matter.” If nothing else, violations allow prosecutors to
send someone back to prison more easily, and that helps them be more
aggressive across the board. Moreover, there are still enough technical and
minor parole violators going back to prison to give us pause. Nonetheless,
the effect is less than we think in general, further reducing the impact of a



“war on drugs” mentality.
The third potential indirect pathway from the war on drugs to prison

growth is the impact of repeat offender laws on those with prior records, or
at least of internal prosecutor policies toward recidivists. Relatively few
people go to prison for drug offenses, but a lot of people get arrested for
drugs—between 1980 and 2012, police arrested more than 9.6 million
people for the sale, trafficking, or manufacture of drugs, and over 33.6
million for possession of drugs (although these are not all unique people:
someone arrested twice counts twice here).51 A lot of people also get
convicted for drug crimes without necessarily going to prison. In 2006, for
example, there were approximately 1.13 million felony convictions in state
courts, and 33 percent of them, or slightly more than 375,000, were for drug
crimes.52 Yet only about 38 percent of those convicted of drug felonies
were sent to prison, and another 28 percent to jail. In other words, more
than one-third of those convicted of a drug crime never saw the inside of a
prison or jail, and nearly two-thirds never entered a prison. Those
convictions, however, still count as prior felonies on people’s criminal
records.

The number of people passing through prison for drug crimes is thus just
a fraction of those who carry the stigma of a drug arrest or conviction
around with them. The concern is clear. When someone with one or more of
these drug priors later commits a non-drug offense, prosecutors may treat
them more aggressively as a result: they may be more willing to file
charges, to file more serious charges, to take misdemeanor jail or probation
offers off the table, to invoke repeat offender enhancements, or to just
demand more prison time in general. In short, a significant impact of drug
convictions on prisons could be in how they shape the punishment of non-
drug offenses committed by those with prior drug convictions. Looking at
the number of people in prison for a drug charge on any one day, or even at
the number passing through prison for drug offenses over a year, will miss
this effect.

When I examined the rate at which people cycled through prison, I only
had data on prior incarcerations, not on prior convictions. That made it
impossible to see how many people had prior drug convictions that did not
result in prison time. It is even harder to understand how prosecutor offices
take these prior convictions into account. We lack information about how



prosecutors organize their offices, and how they determine who they will
charge and how they will charge them. It certainly seems reasonable and
likely that prior records shape charging decisions, but how much or how
often they do is simply unknown. It is hard to stress enough that our lack of
data on prosecutors simply blinds us to how our criminal justice system
actually functions.53

That said, it’s still easy to overstate the war on drugs’ contribution to
prior records. Assume it’s true that those 43.2 million drug arrests between
1980 and 2012 created a lot of felony and serious misdemeanor records, and
that those records exposed a lot of non-drug defendants to more serious
punishments for subsequent non-drug offenses than they otherwise would
have gotten. During that same time, there were 444.7 million total arrests.
So those 43.2 million drug arrests—of which 78 percent were for
possession—were only 9.7 percent of all arrests made. Whatever sort of
prior-record-boosting effect the war on drugs had, the impact of non-drug
arrests was surely much bigger.

CRIMES OF PROHIBITION

We still need to ask what would be the broader implications of rolling back
the war on drugs, beyond the impact on drug-offense incarcerations I’ve
considered so far. How would the incidences of other crimes, such as
robbery or theft or murder, change in response, and how would our prison
population accordingly shift? Ending prohibition would prevent some of
those crimes—but, as we will see, likely cause others.

Proponents of legalization and decriminalization often point to Portugal.
In 2001, Portugal decriminalized the possession of a small amount of any
drug (less than that needed for ten days’ use). In the years that followed, use
by those most at risk (ages fifteen to twenty-four) fell somewhat; the
fraction of those in prison for drug-related offenses, such as stealing to buy
more drugs, also fell; and even the number of people in prison for drug
trafficking fell, despite no change being made in the official trafficking
laws.54 Portugal looks like a stunning success story. Decriminalizing drugs
reduced the costs of drug-law enforcement, but it didn’t lead to any increase
in drug-related harms; if anything, it reduced them.

Of course, the story is never quite as straightforward as it seems. The



causal story in Portugal is complicated because the country did a lot of
things at once. It not only decriminalized possession, but it expanded
treatment options for addicts and improved its social-welfare safety net by
introducing a guaranteed income.55 Treatment and a guaranteed income
both likely reduced the demand for drugs, even as decriminalization
perhaps increased it. It’s therefore quite hard to draw many inferences from
Portugal about what decriminalization alone would accomplish.

In fact, it’s worth pointing out that Portugal’s decriminalization law is
actually the same sort of law that the United States had during Prohibition
in the 1920s.56 Drinking alcohol was never illegal during Prohibition; only
its manufacture, transport, and sale were. Portugal only decriminalized for
drugs what Prohibition never made illegal for alcohol, and what was illegal
for alcohol under Prohibition remains illegal in Portugal for drugs. That
enforcement appears to have declined in Portugal—even as use, and thus
importation, remained fairly constant, and even as the law against
trafficking remained unaltered—highlights the importance of cultural or
attitudinal adjustments when it comes to changing enforcement. The law
can certainly shape these attitudes, but these attitudes are likely far more
important than specific legal changes. There is even some evidence that in
Portugal the law reflected preexisting attitudes more than it caused later
changes.57 Estimating the impact of Portugal-style reforms, or even more
extensive legalization, is thus an important but profoundly difficult
challenge. Widespread decriminalization, and especially legalization, is so
far outside our realm of experience that empirics fail us.58

We can, however, at least point out the various offsetting effects to
expect. Take drug-related crimes by addicts, such as stealing to support a
habit. On the one hand, drugs would be cheaper to get, if only slightly, with
Portugal-style reforms. (Legalization, not decriminalization, produces
bigger price drops.) Although in the United States street prices of drugs like
cocaine have generally fallen over the years, they would have been lower
still, perhaps by about 15 percent or so, but for interdiction efforts.59 The
effect of that price “rise” on demand may be insufficient to justify the
billions spent and the millions arrested in the name of the drug war;
nevertheless, scaling back enforcement should reduce prices. So if drugs are
decriminalized, their prices may fall somewhat; if legalized, they will fall
even more. And not just the cash prices, but the legal and social prices, too:



the risk of fines and imprisonment, and the social stigma that attaches to
using illegal drugs. All of this would imply that users could maintain their
habits more cheaply, leading to a decrease in theft and other habit-
supporting crimes.60

On the other hand, the cheaper price—perhaps especially the elimination
of criminal punishments and the decline in stigma—could lead more people
to use drugs in the first place. And some of these newcomers, as well as
some previous light users, would become serious users who may turn to
crime to support their habit as their legal employment opportunities fade.
On top of this, with rising drug use we would see rising drug-related DUIs,
drug-related DUIs that result in death, drug-fueled fights in bars, and so on.
Think of every “alcohol-related” crime that happens, and realize that we
would have more of those types of crimes, just fueled now by other
chemicals as well.

So some drug-related crimes would drop, but there would be more people
using drugs, and more crimes associated with that use.61 The net effect is
impossible to disentangle, but some studies on the relationship between
alcohol and crime suggest that we should not necessarily be too optimistic
that legalization or decriminalization would lead to as big a drop in use-
related crime, and thus use-related imprisonments, as we’d hoped for—
unless, perhaps, we see a parallel investment in noncriminal treatment
options.

And what about drug-market related violence? As long as
decriminalization focuses only on use, not distribution, there’s no reason to
assume that the drug markets, which would remain illegal, would change all
that much.62 Even if trafficking enforcement decreased, like it did in
Portugal, illegal drug markets would still be forced to rely on violence to
resolve disputes. Legalization might cut violence more substantially,
although work like Leovy’s cautions that much of the violence may persist
if the underlying barriers to employment and upward mobility remain in
place.

A closer look at Prohibition (which ran from 1920 to 1933) also
complicates the argument that ending the war on drugs would reduce
violence. The conventional wisdom is that Prohibition led to a spike in
murders; movies like The Untouchables certainly cement that idea in
popular culture. The data, however, tell a more ambiguous story.



Prohibition coincided with a spike in urbanization, which led to an increase
in violent crime independent of Prohibition; murder rates also rose simply
because more jurisdictions started reporting murder data during that time.
Plus, the increase in alcohol-gang murders (which certainly did happen)
was at least partially offset by a decline in more routine drunken killings.63

This isn’t to say there aren’t real costs to prohibition and enforcement.
Violence associated with the illegal crack markets of the late 1980s led to a
surge in the homicide rate for black males aged eighteen to twenty-four.64

That the costs involved in prohibition and enforcement are less than
expected does not mean they don’t exist. Still, in the final count, as long as
reformers argue that prohibition itself is a major causal factor of mass
incarceration, they will likely be disappointed in the extent to which
decriminalization, or even legalization, reduces crime, and thus the extent to
which either reduces prison populations.

RACE MATTERS

Beyond its impact on overall prison size, the war on drugs is also frequently
blamed for the racial imbalance in US prison populations. That imbalance is
stark. In 2015, the United States was 62 percent non-Hispanic white, 13
percent black, and 18 percent Hispanic.65 Our state prisons, meanwhile,
were 35 percent non-Hispanic white, 38 percent black, and 21 percent
Hispanic.66 Standard Story reformers often make two claims: first, that the
imbalance in prison populations is driven by imbalances in who we lock up
for drug crimes, and second, that the racial disparities in who we incarcerate
for drug crimes reflect disparities in enforcement far more than in
offending.67 The first claim is wrong. The second is likely right but suffers
from a major empirical blind spot that demands attention.

That the first is wrong shouldn’t surprise us at this point. Only about 16
percent of the people in prison are there on drug charges. Such a relatively
small number of prisoners cannot alter prison statistics that much, as Table
1.4 shows. The first row of the table shows the racial composition of all
state inmates in 2013, the second row the racial composition of those in
prison that year just for drug offenses, and the third the racial composition
of those in prison for anything but a drug offense. The third row is just the
first row minus the second. If we released everyone in prison in 2013 whose



top charge was a drug offense, the white percentage would rise by one point
(from 35 to 36 percent), the black percentage would fall by one point (from
38 to 37 percent), and the Hispanic percentage wouldn’t change. That’s it.
As is clear from the middle row of Table 1.4, there simply aren’t enough
drug offenders in prison to have much of an impact.

Of course, using “drug offenses” as the definition of the crimes for which
people are in prison on account of the drug war may be too narrow. The
broader effects of decriminalization or legalization, however, are hard to
predict, which makes it equally hard to know what their effects would be on
the racial imbalances in prison populations. Moreover, even if
decriminalization or legalization reduces crime, it will not necessarily
reduce overall enforcement. Officers who previously served on drug task
forces would likely be reassigned, not laid off, which could lead to an
increase in the number of arrests for non-drug crimes. Assuming that those
officers are assigned to the same neighborhoods in which they were
working previously, the net impact on poor minority communities, and thus
on prison racial compositions, becomes even less clear (and perhaps less
optimistic).

Table 1.4 Racial Distribution of Inmates in State Prison, 2013

Source: Data from E. Ann Carson, “Prisoners in 2014,” US Department of Justice, Bureau
of Justice Statistics, September 2015, www.bjs.gov/content/pub/pdf/p14.pdf.

The second Standard Story critique about drugs and race focuses on the
disparity within the category of drug inmates, not their impact on system-
wide disparity. As in so many areas of criminal justice, there is a clear racial
imbalance when it comes to those who are in prison for drug crimes. The



incarceration rates for drug offenses are 34 per 100,000 for non-Hispanic
whites, 74 per 100,000 for Hispanics, and 193 per 100,000 for blacks.68

The obvious question is why this imbalance exists. Three reasons have
been proposed. The first is just that members of minority groups commit
more drug offenses. The second is that even if there is no difference in
offense rates across races and ethnicities, blacks and Hispanics are more
likely to buy and sell drugs in public, and that outdoor drug markets are
easier to police. This is a story of race-class interactions: wealthier (and
thus whiter) people have more access to private drug markets. The third
reason is explicit or implicit racial bias, either at the micro-level (a black
dealer is more likely to be arrested than a nearby white dealer) or at the
macro-level (black neighborhoods are more heavily policed than white
neighborhoods, even if the white neighborhoods have similar or greater
levels of drug crime).

Surprisingly, given how much academic and media attention the war on
drugs receives, little rigorous empirical work has been done to test these
theories.69 It’s not uncommon to see someone simply assert that the
proportions of whites and blacks who use and sell drugs are the same, but
with very little data to support the claim, especially when it comes to the
sale of drugs.70 Very little race-based data on drug selling exists, certainly
nothing comprehensive. There’s some data showing a correlation between
use and sale—so data showing similar levels of use would seem to imply
similar levels of sales—but it’s likely that that connection breaks down for
the more serious sellers, where use would get in the way of selling.71

The little evidence that we do have points to enforcement choices as
important factors in the racial disparities in imprisonment rates. One of the
only studies on the topic looked at results from a long-running survey of
9,000 people who were twelve to sixteen years old when the survey started
in 1997 (and twenty-four to twenty-eight when the last wave of the survey
available to the authors was conducted in 2009).72 It found that non-
Hispanic whites actually sold drugs at somewhat greater rates than blacks or
Hispanics, that the white/Hispanic disparity was driven primarily by the
class-based public outdoor market problem, and that the white/black
disparity appeared to be much more the product of deeper enforcement bias.

So at least some, perhaps much, of the disparity between whites and
blacks is due to discrimination, which should come as no surprise. The



study’s claim that there are no real disparities in offending is somewhat
more surprising, however, since the very racial discrimination that leads to
biased enforcement should also lead to racial differences in drug offending.
Blacks are systematically excluded from the “primary” labor market of full-
time employment and diverted to the “secondary” labor market of more
erratic, less stable part-time work, thanks to employer biases,
underperforming and underfunded schools, family and community
institutions that are persistently undermined by the pressures and challenges
they face, and the many other costs of structural racism.73

If blacks are systematically denied access to the more successful paths to
economic stability, they face systematically greater pressure to turn to other
alternatives, including selling drugs (as well as other illegal, non-drug
actions). The illegal drug market, which generally pays below minimum
wage to those on the bottom but offers the urban poor a salient shot at
making it big, surely beckons in such situations.74 So it seems inconsistent
to argue, as many do, that blacks face persistent structural barriers to
economic and social advancement but do not find themselves forced into
illegal “secondary” labor markets, like selling drugs, at greater rates.

To be clear, if it is true that blacks sell drugs at greater rates than whites,
that does not inherently justify the higher incarceration rates for drugs.
Many of those in the inner city who deal drugs, whether sporadically or
regularly, do so as desperate reactions to untenable situations. The
culpability of a poorer black kid selling drugs in the inner city is arguably
lower than that of the wealthier white kid in the suburbs selling to his
friends. And the optimal way to deter or prevent such behavior in the future
would be some sort of a constructive, not punitive, response.

We must therefore think more broadly about how to address the racial
disparity in drug arrests. Training police to act in a more race-blind manner,
for example, will not necessarily yield big returns if there are still real
disparities in offending. It is also essential to address the structural barriers
that limit access to the primary job market in the first place—to focus on
making sure people have first chances before trying to help them get second
ones.75 Yet this is not something that the criminal justice system is equipped
to do, which points to very real limits on what reforms that focus on the
criminal justice system by itself can accomplish.



THE WAR ON DRUGS IS NOT TRIVIAL: ABOUT 200,000 PEOPLE IN state prisons and
another 100,000 in federal institutions are serving time for drug crimes.
Some of them are dangerous people who may need to be confined, but most
would likely be better handled outside the prison, and many would perhaps
be best left alone altogether by the criminal justice system.

Yet the war on drugs is not the primary engine of prison growth. It wasn’t
in the 1980s, and its role has only declined since the 1990s. Freeing every
single person who is in a state prison on a drug charge would only cut state
prison populations back to where they were in 1996–1997, well into the
“mass incarceration” period. That’s not to say we shouldn’t think about
releasing a lot of those who are in prison for these sorts of crimes, but we
need to be realistic about what doing so would accomplish more broadly.

Claiming that the war on drugs is not a primary engine of prison growth
does not mean that the core concern of critics like Michelle Alexander—
that the criminal justice system is driven by and exacerbates racial
inequality—is wrong. It just means that we consistently overstate the role of
the war on drugs. The racial disparities in prison populations would barely
budge if all the people serving time for drug crimes were immediately
released, and it seems likely that scaling back the drug war would not on its
own necessarily alter offending or enforcement patterns enough to bring
about real change.

Now, to be fair to the Standard Story, whenever people tell me that it’s
obvious why our prison populations are so large, they never just cite the war
on drugs. They always ask, rhetorically, “Well, isn’t it just the war on drugs
and those long sentences we impose?” We’ve just seen that it isn’t really the
war on drugs, certainly not to the extent that many assume. Let’s now look
at why the longer-sentences argument is also far more complicated, and
much less compelling, than people think.



CHAPTER TWO

A BRIEF HISTORY OF TIME (SERVED)

STUNNINGLY LONG PRISON SENTENCES OFTEN MAKE THE NEWS. Sometimes
they feel justified, like when Bernie Madoff received 150 years for bilking
investors out of $65 billion, or when Oklahoma City police officer Daniel
Holzclaw received 263 years for eighteen counts of various forms of sexual
assault and rape he committed while on duty. Sometimes these sentences
are hard to believe, as when a woman named Sharanda Jones received life
without the possibility of parole following not just her first conviction, but
her first arrest, on drug charges.1 And sometimes they are absurd to the
point of implausibility: two men convicted of serious violent crimes in
Oklahoma, for example, were sentenced by a jury to many thousands of
years each (11,250 and 21,250, although the larger sentence was reduced on
appeal by 500 years).2

One prominent criminologist has argued that since the 1990s, punishment
in the United States seems to have focused on “throwing away the key.”3

Indeed, after the “war on drugs,” the most prominent part of the Standard
Story has been its emphasis on the amount of time people serve in prison.
These two factors—drugs offenses and long sentences—are often linked
together, as when President Obama spoke of mass incarceration resulting
from locking up “more and more nonviolent drug offenders than ever
before, for longer than ever before.”4

The impact of time served, however, is not really as important as the
Standard Story claims. It’s true that by international standards US sentences
are long, both nominally and in practice. The amount of time most people
spend in prison, however, is surprisingly short, and there’s no real evidence
that it grew much as prison populations soared. In fact, recent evidence



suggests that time spent behind bars may even have decreased over the past
few years.

So reformers have accepted a seriously misleading idea: that longer
sentences drive prison growth. As a result, they have thrown themselves
into the effort to amend and reduce aggressive sentencing laws. The impact
of such reforms, however, will be less than expected. At the same time, by
dedicating all their energy to reducing the amount of time people spend in
prison, the reformers have paid too little attention to far more important
factors in the growth of prisons—above all, the actions of prosecutors.
There are real costs to emphasizing the wrong agenda.

DOG BITES MAN

It’s not at all surprising that people think tougher sentencing laws matter,
because sentencing laws certainly have gotten tougher. During the 1980s
and 1990s, and even into the 2000s, states nationwide approved an ever-
growing array of mandatory minimums; some “abolished” parole or
adopted “truth-in-sentencing” laws that required violent offenders to serve
at least 85 percent of their term before being eligible for release.5 Most
famously, many states adopted “three-strike” laws, which imposed
draconian punishments on offenders for their third (or in some cases even
just second) convictions.

There are many reasons why state legislatures in the United States passed
tough laws, some of which get more attention than others.6 In part the
phenomenon was a reaction to rising crime—but that reaction alone can’t
explain the change. After all, other Western countries saw similar increases
in crime (except perhaps in lethal violence) during the 1970s and 1980s
without responding in the same way. Part of the US response was therefore
also something more cultural.7 The way responsibility and accountability
are fractured across city, county, and state bureaucracies also contributed to
our punitive decisions. State legislatures often pass harsh laws while
trusting local prosecutors to plea-bargain around them; local officials likely
encourage state legislators to adopt tough sentencing laws because they
hope it will help them avoid having to hire more police. Each free-rides off
the other in a punitive “race to thte top.”

It is not surprising, then, that when compared to other countries, our



sentencing policies are strikingly harsh. The contrast is striking. In some
European countries, the longest minimum sentence that a murderer can face
is one year; in the United States, the sentence can be life in prison without
parole or even execution. Consider the case of Anders Breivik, the
Norwegian who killed 77 people and wounded 242 more in 2011. Most of
his victims were teenagers who were trapped on an island, where they were
at summer camp. His conviction resulted in the maximum sentence for
murder in Norway: twenty-one years, with a minimum of ten years behind
bars—the sort of punishment that serious robbers and drug dealers in the
United States might face.8 Although he’ll likely spend the rest of his life in
prison due to preventive detention, he’ll be free to petition every five years
for release. In the United States, he’d have certainly faced a death sentence
or life in prison without a chance of parole, regardless of how much he
changed while there.

It’s hard to look at the sentencing changes over the past thirty years and
not think that time served must have gone up dramatically. Popular
anecdotes certainly seem to confirm this conclusion: Under California’s
three-strike law, for example, a man named Gary Ewing was sentenced to
twenty-five years to life for stealing three $399 golf clubs; Leandro
Andrade received two consecutive twenty-five-to-life terms under the same
law for stealing nine children’s videos from two separate K-Marts.9 There’s
no way that Ewing or Andrade—whose cases reached the US Supreme
Court, which upheld their sentences as neither cruel nor unusual—would
have served that much time for their crimes had there been no three-strike
law.10

Examples like these have become so common that in 2003 the American
Bar Association (ABA) established the “Justice Kennedy Commission” to
look into US sentencing practices. The commission was founded after US
Supreme Court Justice Anthony Kennedy gave an impassioned speech to
the ABA about the failings of American criminal justice; so important was
the issue to Kennedy that he became the first justice since Earl Warren—
who lent his name to the Warren Commission investigating the
assassination of President John F. Kennedy—to allow a commission to use
his name while he was still on the Court. Not surprisingly, the commission’s
final report highlighted tough sentencing laws as key drivers of prison
growth, particularly mandatory minimums.11



Yet stories about individuals can be misleading—or perhaps they are
practically guaranteed to be misleading. These stories make the news
because they are rare, not because they are commonplace: that’s what
makes them newsworthy in the first place. Man bites dog, not dog bites
man. The reality is quite different. Although it is true that the official
sentences as detailed in statutes have gotten longer, time actually served
appears to have changed substantially less. Just because the legislature
passes a law doesn’t mean that prosecutors will use it. As the influential law
professor William Stuntz explained, “once the defendant’s sentence has
reached the level that the prosecutor prefers… adding more time offers no
benefit to the prosecutor. Indeed, prosecutors may actually value ‘extra’
prison time negatively.”12 Talk to any prosecutor, and he or she will tell you
that the goal is to “do justice,” not to mindlessly impose the toughest
sanction available. Although the prosecutor’s definition of “justice” surely
differs from that of the public defender sitting at the opposite table,
prosecutors are not always going to seek out tougher punishments just
because the legislature makes that option available to them (although, of
course, they sometimes will).

Consider an example from the federal system. Federal prosecutors are
subject to a greater degree of control than their state counterparts, since the
president appoints all the US attorneys, and the US attorneys officially
report to the US attorney general, whom the president also appoints. The
US attorneys and the attorney general, unlike county district attorneys, are
all at-will employees whom the president can fire at any time. Despite this
fact, multiple US attorneys general—Richard Thornburgh under President
Reagan, Janet Reno under President Clinton, and John Ashcroft under
President George W. Bush—have felt compelled to issue memos insisting
that federal prosecutors charge the highest readily provable offense. That
they have repeatedly faced such commands suggests that despite their
higher degree of accountability, federal prosecutors are pursuing their own
idea of justice, and their views are systematically less harsh than those
which have been codified by Congress and desired by the president.

In fact, Stuntz, who was one of the most astute observers of the American
criminal justice system before his death in 2011, argued that legislators pass
tough sentencing laws because they know prosecutors won’t actually
impose the maximum punishments. If prosecutors regularly sent defendants



away for the maximum times permitted by law, they would drive up state
correction costs above what legislators would be willing to pay, and they
could generate unwanted political resistance. As long as prosecutors impose
something well below the maximum, the legislators get the political credit
for passing tough-on-crime legislation while avoiding much of the cost that
such legislation could entail.13 Perhaps it should not be surprising then, that
the “throw away the key” claim starts to weaken when we start to look
more closely at the data. The times that convicted criminals spend in prison
are shorter than one might expect, and they don’t appear to have grown that
much. The overall contribution of changes in time served to prison growth
is less than many think.14

TIME (ACTUALLY) SERVED

Let’s start with a simple question. If I surveyed people and asked them,
“How long do you think a robber or a drug dealer spends in prison?” the
answers would most likely exceed what happens in practice, perhaps by a
significant amount. In many states, half of all inmates admitted in a given
year are released in one to two years, and three-fourths of them are out
within about three.15 And these short times to release hold across a wide
range of crimes; they even appear to have declined somewhat over the
2000s.

Table 2.1 25th Percentile, Median, and 75th Percentile Times to Release
(in numbers of days)



* Given how long armed robbers generally serve, the 75th percentile of those admitted in
2010 had not been released by the end of the dataset (2013).
Source: Data from US Department of Justice, Bureau of Justice Statistics, “Data Collection:
National Corrections Reporting Program,” www.bjs.gov/index.cfm?ty=dcdetail&iid=268.

Table 2.1 shows how long (in numbers of days) it took for one-quarter,
one-half, and three-quarters of all inmates admitted for certain crimes in
2000 and 2010 to be released.16 The table gives the results for the ten
crimes with the greatest number of offenders admitted in 2000. As is
quickly clear, the results in Table 2.1 undermine the “sentences are longer”
conventional wisdom. There are two important reasons for this. First, it’s
worth repeating that two-year sentences for petty larceny never make the
paper, because there’s nothing noteworthy about them. All we read about



are the outliers, the probation-for-manslaughter and ten-years-for-low-level-
drugs cases.

Second, terms that ostensibly indicate long sentences can prove to be far
more complicated upon closer inspection. Take “life.” A report by The
Sentencing Project, a prison-reform think tank, calculated that around
160,000 inmates were serving “life” sentences in 2013, and that just under
50,000 of them were serving life without parole (LWOP) sentences. Now
LWOP is unambiguous: absent something like a judicial reversal or a
pardon or commutation by the governor, someone sentenced to LWOP will
almost certainly die in prison. But “life” is another matter altogether. For
example, at least in the 1990s and early 2000s, the median time to release
for a “life” sentence in Kentucky was ten to fifteen years.17 Long, yes, and
longer than most sentences for the worst offenders in Europe, but not what
we immediately think of when we hear “life.” Of course, states vary widely,
and in many states, many of those sentenced to life are still in prison many
years later.

(It’s also worth pointing out that fully one-third of those sentenced to life
with a possibility of parole were sentenced in California, and nearly two-
thirds of those sentenced to LWOP were held by just five states and the
federal government.18 As is so often the case in criminal justice, national
statistics make local issues seem more universal in scope.)

So whatever the trends in statutory maximums, time served has remained
fairly short. As Table 2.1 suggests, it has also been fairly stable, at least
since the 2000s (and likely since even earlier).19 Figure 2.1, which plots
total admissions to and releases from state prisons every year from 1978 to
2014, makes the point even more clearly. If inmates were serving longer
and longer sentences in large enough numbers, we should expect to see the
number of releases grow more slowly than the number of admissions. That
does appear to happen a bit in the early 1990s, but the effect quickly levels
out and actually reverses in the 2000s. Other, more sophisticated
approaches, including simulations that estimate what prison populations
would look like if sentencing practices never changed over time, further
support the claim that time served hasn’t changed much.20

Figure 2.1 Admissions and Releases, 1978–2014



Source: US Department of Justice, Bureau of Justice Statistics, “Data Collection: NPS
Program,” www.bjs.gov/index.cfm?ty=dcdetail&wd=269.

Some studies purport to show that increases in time served matter, but
even taken on their own terms they do not show that longer sentences have
driven prison growth. The Pew Center on the States, for example, reported
in 2012 that average time served in state prisons had risen by about 36
percent between 1990 and 2009.21 Assume this is true, though it is likely
somewhat of an overestimate.22 A 36 percent increase sounds like a lot, but
it really isn’t. The increases were an extra six months for those convicted of
property or drug crimes, and an extra sixteen months for those convicted of
violent crimes. If correct, these numbers imply that time served by those
convicted of drug or property crimes grew by less than one month each year
over the 1990s and 2000s, and that time served for those convicted of
violent crimes grew by slightly more than one month each year. Such small
increases matter for the inmates themselves, but their impact on more
macro-level trends is slight. They cannot explain most of the prison growth
over that time.



Some disagreement about the impact of time served may also be more
semantic than anything. Some experts, for example, argue that people who
would not have gone to prison in the past go to prison today, and therefore,
time served has gotten longer. To me, this is a change in the “number of
people admitted,” not in the amount of “time served.” Two scholars who
made that claim concluded that “during the past several decades, the
likelihoods of serving short, medium, and long prison terms increased
greatly for almost all arrested offenders”—which sounds an awful lot like a
story of admissions-driven growth, with new admissions taking place at
every level of time served.23

That said, to call the distinction “semantic” is not to say that it is
irrelevant. Viewing the rise in admissions as “more time served” rather than
“more likely to be sent to prison” encourages us to think about reforms in
terms of cutting time served, not in restricting who gets sent to prison in the
first place. Which allows those who determine who gets sent to prison—
prosecutors—to avoid attention, and thus regulation.

SMALL-TIME OFFENDERS

Harry Truman famously begged for a one-armed economist, as their “on the
one hand, on the other hand” equivocations exhausted him. However,
nothing is ever clear-cut, especially in criminal justice. It’s important, then,
to consider some limitations to my longer-sentences-aren’t-important
argument. In the end, these limitations do not undermine the core claim, but
they do provide some important context.

To start, return to the idea that prison growth is being driven by states
increasingly locking up smaller-time offenders who would not have gone to
prison at all in the past. It’s quite likely—although by no means guaranteed
—that rising prison populations in a time of falling crime means that we are
sending increasingly minor offenders to prison. If so, shouldn’t time served
be falling, too? If time served stays flat, as it did in the 2000s, even as the
seriousness of the crimes committed by those going to prison falls, then, in
a sense, punishment is getting tougher, just in a way that may be hard to
see.

A simple example can illuminate the problem. Assume that, at first, a
state admits one person to prison every year for fraud; the state focuses



solely on serious fraudsters, and they all spend three years in prison.
Obviously, the average and median times spent in prison by someone
convicted of fraud is three years. Later on, the state becomes more
aggressive in punishing fraud. It continues to admit one serious fraudster to
prison each year, but now for four years instead of three; but it also now
sends two lower-level fraudsters—who previously would have received
probation at most—to prison for one year each. The median time served in
prison now drops from three years to one year, and the average time drops
from three years to two years, even though everyone is serving more time in
prison (the serious sentence rose from three years to four, the minor
sentence from zero years to one).24 Everyone is serving more time, but the
sentences all look shorter, because of the people convicted of the less
serious charge now showing up in prison.

Just how big a threat to my findings is this issue? It depends. If I were
saying that time served for “violent” or “property” crimes was steady, this
would be a serious concern, since those are broad categories that encompass
wide ranges of criminal behaviors. But Table 1.2 uses much narrower
categories, such as armed robbery and grand larceny. Obviously, some
armed robberies are more serious than others, but in general, the narrower
the category the more the conduct in it is roughly similar.

The one exception, unfortunately, is for drugs. As a result of unexplained
reporting problems, the data classify drug crimes only as “trafficking” or
“possession”; we cannot break these categories down by type of drug or
amount. Some of the decline in time served for drug offenders, then, could
reflect not only the fact that all types of drug offenders are spending more
time in prison, but also that we’re locking up more lower-level drug dealers
than we did in the past. It’s impossible to say, however, how big an issue
this is. Outside of drug offenses, though—and perhaps even for those—it
seems likely that the stability or decline in time served reflects something
real, that people aren’t really spending more time in prison, just that more
people are spending time in prison.

It also isn’t necessarily the case that we are in fact admitting more
marginal offenders to prison. Only a small fraction of those we arrest, even
for serious crimes, end up incarcerated. In 2012, for example, states
admitted about 615,000 people to prison while arresting 12.2 million,
including 520,000 arrests just for serious violent crimes—almost as many



as were admitted to prison for all crimes—and 1.6 million for serious
property crimes. Ideally, prosecutors have always been triaging effectively,
sending the most serious offenders in each category to prison. Our complete
lack of data on prosecutorial behavior, however, makes this hard to know—
perhaps prosecutors often go after the most provable cases, which need not
be the most serious. If so, incarcerations can rise as crime falls without all
(or even without most) of the increase coming from lower-level people
going to prison.

THE INSTALLMENT PLAN

Another possible limitation to my argument has to do with parole. It could
be that people are serving long sentences, just doing so on the “installment
plan,” with parole releases and violations making sentences appear shorter
than they are.25

Say Joe is sentenced to ten years in prison, but he is released on parole
after three. A year later, he fails a drug test and is sent back to prison for
violating the conditions of parole. He spends another four years in prison
and is again released, this time without incident. Bob, on the other hand, is
sentenced to six years in prison, and he spends all six years there. He
doesn’t return after his release. Who served the “longer sentence”? Did Joe
go to prison twice, each time serving a shorter sentence than Bob, or did Joe
serve a longer, seven-year sentence in two parts? If we’ve just moved from
a world of Bobs to a world of Joes, it’s hard to say that we’ve become less
harsh with our sentences.

As we saw earlier, however, the role of parole violations is generally
overstated, and we haven’t really created a world of Joes. That said, fewer
parole violations would rein in prison growth, and our current parole
policies often seem to be designed to cause violations. So, as with the war
on drugs, we should try to fix what is broken with parole, but we should
also be modest in our expectations about what it will do to prison
populations.

The root of parole’s problems is that the Supreme Court has held that
parole is a privilege, not a right, and states have generally faced few
restrictions on the sorts of conditions they can impose.26 Perhaps not
surprisingly, the number of conditions has grown in recent years. A 1982



study found that most states imposed an average of about eleven conditions
on each parolee, whereas in 2008 the average was over eighteen.27 Parole
terms limit where the parolee can live, who he can spend time with, and so
on. Some of these conditions may make sense on their own, but in the
aggregate they make life very difficult for parolees, inducing stress that may
increase the risk of recidivism. Parolees are often told they cannot associate
with known felons (despite living in neighborhoods where as many as one
in three people have criminal records); they may be denied the right to drive
a car (despite living in areas without good public transportation); and, either
legally or practically, they may be denied access to public housing (despite
lacking resources to rent a market-rate apartment).28 They are also often
required to find a job—which can effectively “criminalize” unemployment
—despite poor training while in prison.29

Although most parole restrictions are at least plausible, if ultimately
harsh and counterproductive, some almost seem intended to lead to
recidivism, although it is more likely that they are just the product of
political expediency and insufficient foresight. Congress’s denial of access
to federally subsidized public housing as well as food stamps and similar
sorts of public support applies to anyone convicted of a drug offense—but
not of, say, murder or arson.30 In New York State prisons, the single most
popular training program is barber school; yet until 2008, graduates of the
program discovered that the agency in charge of licensing barbershops
would not, as a general rule, give a license to anyone with a prior felony
record.31 And sex offenders often face such severe limitations on where
they are allowed to live that, in one egregious example, several sex
offenders in Florida were forced to live under a bridge.32 Stable housing
and employment are key pathways to desistance from crime, and parole
conditions can undermine these routes to successful reentry. So while it is
true that nearly 70 percent of those who violate parole have been arrested
for or convicted of a new offense, at least some of those “failures” are
surely due to the pressures of parole itself. Even some of those who
recidivate after their parole terms are over may have reoffended in part
because of the lingering costs of parole stress.

Furthermore, formerly incarcerated people labor under various formal
and informal restrictions after their parole terms expire. They may continue
to face legal limits on where they can live, benefits they can receive, and



whether they can vote. Many must “check the box” on employment forms
acknowledging that they are convicted felons or remain registered as sex
offenders for years, sometimes for their entire lives.33 Restrictions need not
always be formal, either. Prison undermines job skills, social networks, and
social support in ways that complicate life in general, and things like
employment in particular. These impediments can last for a long time; skills
and community support do not magically return the day a person is released
from parole supervision.

If we view these formal and informal post-parole collateral consequences
as part of the person’s sentence, then even if time served in prison has not
grown longer, the duration of “total punishment” certainly has. Moreover,
like parole conditions, many of these durable restrictions increase the risk
of subsequent reoffending, contributing to at least some new (that is, not
parole revocation) admissions down the line. Looking at just the number of
people being admitted off parole thus understates the number of people who
recidivate in part because of post-conviction restrictions.

The number of people subject to these restrictions is remarkably large.
On any given day, there are about 850,000 people “free” on parole, but that
significantly understates how many people struggle with formal and
informal restrictions that follow time in prison. Consider that between 2000
and 2014, state prisons admitted about 9.6 million prisoners, a figure which
we’ll see might represent as many as 6 or 7 million unique individuals.
(And we’re not even considering the 10 million to 12 million who pass
through county jails every year.) Many of these people will face protracted
restrictions; even if these restrictions do not lead to future crime or prison
terms, they certainly lead to future difficulties and challenges. Whatever the
problems with her argument tying mass incarceration to the war on drugs,
Michelle Alexander is unquestionably right to call our attention to this
population of legally and socially stigmatized former inmates who are
largely invisible in our official statistics and frequently overlooked in much
of our reform discussion.

Again, however, we must not run too far with this argument. Parole helps
many who are on it, and it is at least not harmful to many others. Plus, a
sizable majority of those entering prison are not coming in following a prior
admission; a majority, in fact, appear to be first-time admissions.34

Nonetheless, our parole (and post-parole) system is often



counterproductive, and it needlessly harms many under its control,
including sending some back to prison for no justifiable reason. It demands
repair and reform, we should, however, be realistic about the impact such
reforms will have on prison populations more generally.

TIME SERVED, NOT TIME IMPOSED

Despite my longer-sentences-are-relatively-unimportant claim, I should be
clear: cutting the time people serve in prison will reduce the prison
population. Even if time served hasn’t grown (much), and even if it isn’t
that long in the first place, prison populations will decline if we reduce it.

Consider the following results, produced by a nifty web tool the Urban
Institute created to estimate the impact of time cuts on prison populations.35

Using data from fifteen states (which hold about 40 percent of the nation’s
prisoners), the tool estimates the impact by 2021 of various cuts in time
served today. It reports that a 25 percent reduction in time served by people
convicted of violent crimes would drop prison populations by 7 percent; in
time served by people convicted of property crime, 5 percent; and in time
served by people convicted of drug crimes, 3 percent.36 These are not
necessarily huge drops individually, particularly for drug offenses, but they
are not trivial, either: a 25 percent cut across the board would produce a 15
percent decline in the total prison population by 2021.

Yet these results overstate what legislatures can accomplish, perhaps
significantly. The tool estimates the impact of a cut in time actually served
—something over which legislatures actually have little control.
Legislatures can only set the maximums and minimums; judges and
prosecutors (and, in many states, parole boards) control how much time is
ultimately served. Perhaps if legislatures adopted binding, detailed
guidelines that set very specific sentences (“aggravated assault must get
between five and six years for someone with two prior felony convictions”)
and abolished or narrowed parole, they could exert more control over the
time actually served. But the US Supreme Court has made those sorts of
highly specific sentencing guidelines much harder for states to use these
days, and states have generally adopted approaches that give prosecutors
and judges a fair amount of discretion.37

Moreover, as a general rule, prosecutors and judges impose sentences



that are below the statutory maximum for the crime, perhaps often
significantly so. For the legislature to reduce time served by 25 percent,
then, it would have to cut the official statutory maximums by much more
than 25 percent, more than may be politically viable, even in the current
reformist moment.

For example, assume the statutory maximum for an offense is twenty
years, but most defendants receive sentences of about ten years. What, then,
does a 25 percent reduction in the official sentence, from twenty to fifteen
years, accomplish? It surely does something, even for the sorts of cases that
had received ten years before the cuts. It is unlikely, however, that by
cutting the maximum from twenty to fifteen, those who had received ten
years before would now get seven and a half years, which is what the Urban
Institute tool implicitly assumes would happen. The prosecutor’s bargaining
power is somewhat weaker, true, but it is unclear how this will shape plea
outcomes. A large stack of evidence suggests that people who engage in
criminal conduct tend to put less weight on the future than those who do
not. Dropping a threat from twenty years to fifteen therefore might not
really make much of a difference to a defendant. And it’s nearly impossible
to predict how prosecutors or defense attorneys would respond to this
change in relative plea-bargaining power, since we have no data, and no
real theoretical guidance either.38

One last complication in cutting time served is that those who are in
prison for long stretches—who are actually serving long sentences that
could be most meaningfully shortened by cutting the statutory maximum—
have almost all been convicted of serious violent crimes. For example, in
one large-scale study of those who had been in prison for at least eleven
years at the end of 2013, fully one-fourth were in for murder or
manslaughter, and 65 percent had been convicted of an index violent crime;
all told, 83 percent of these long-serving inmates had been convicted of
some sort of violent offense.39 These are, of course, the very sentences that
legislators are least likely to cut, and in fact are the ones that they often
make longer to justify cuts elsewhere—bad policy, as we’ll see later on, but
good politics.

A REVOLVING DOOR?



The Standard Story’s emphasis on the role of parole violations stems in part
from confusing statistics on recidivism that make the risk that someone will
return to prison appear greater than it is. The impression that most people
who go to prison return seems to emerge from the cold, dry statistics of the
Bureau of Justice Statistics. In two separate studies, one in 1994 and a
follow-up in 2005, the BJS tracked a large number of releasees (200,000 in
1994; 400,000 in 2005) for several years after they were discharged from
prison. In both studies, over two-thirds were rearrested within three to five
years of release (primarily for a felony or serious misdemeanor), and half
returned to prison during that time for either a new crime or a parole
violation.40 These seem like fairly high, and stable, rates of rearrest and
readmission. These results are not exactly wrong, but recent research shows
that they also aren’t measuring what most people actually want to know. If
someone asks, “What is the chance that someone who is released from
prison will end up back in prison?” the question he or she is really asking is,
“What is the probability that someone released from prison at some point
ends up going back?” not, “What is the probability that someone released
from prison in a specific year ends up going back?”

These may seem like identical questions, but they aren’t—although a lot
of criminologists (including this one) didn’t appreciate this for a while—
and the BJS reports are answering the less interesting question. A simple
example can illustrate the problem. Assume that people can commit only
one crime at a time, and it’s a minor one that faces a one-year prison
sentence. Every year, Bill commits the crime on January 1, quickly gets
arrested and convicted, and is released on December 31. On January 1 of
the next year—the very next day—he repeats the process, and he does this
every year. Bill is what we would call a “high-risk offender.” At the same
time, each year one other person commits the same crime but never does it
again. So in Year 1, someone else, say it’s Carl, goes to prison for this
crime, but after his release on December 31, he never returns. In Year 2, a
third man, Dave, goes to prison along with Bill instead of Carl, and in Year
3 it’s Ed’s turn. Carl, Dave, and Ed are all “low-risk offenders.”

The two BJS reports looked at just one year of releases. In the example, it
would be as if the BJS looked at everyone released in Year 1 (Bill and Carl)
and in Year 3 (Bill and Dave). Each report would say that half of all those
released in that year ended up returning to prison. There is, however,



another way to interpret the same data. Over four years, this state admitted
five people to prison, and only one person—Bill—returned. He returned a
lot, but overall only 20 percent of the people admitted to prison end up
returning, even though in any one year 50 percent of all those released end
up back in.

A recent study used a new dataset that allowed the researchers to see how
many unique people return to prison: that is, to see if the person returning to
prison every year was the same Bill or not. Using thirteen years of data, it
found that only about one-third of all people admitted to prison at any point
ended up returning at any later time—not one-half as the BJS reports
suggested.41 Furthermore, it found that two-thirds of those who did return
to prison did so only once. Only about 11 percent of those admitted to
prison returned two or more times. For most people, parole is not quite the
revolving-door “failure” that the official statistics suggest.42

There is, however, a dark side to this seemingly good news. Recall that
between 2000 and 2014, the states admitted a total of over 9.6 million
people, or between 550,000 and 700,000 people per year. These are not all
unique individuals, but the smaller the fraction of people cycling through
prison, the greater the number of unique people there are being admitted to
prison. The BJS studies claiming that half of all people admitted to prison
return suggest that those 9.6 million admissions comprise something on the
order of 5 million unique people. Our new results, however, point to
something more along the lines of 6 or 7 million people.43

In some ways, lower recidivism rates paint a more positive (or at least
less negative) picture of prison, but they also mean that a larger pool of
people have come into contact with the prison system and all of its official
and unofficial collateral costs. If prisons are going to admit 600,000 people
per year, it is surely less socially costly for them to be the same 600,000
rotating through than for them to be a fresh group every year.

UNINTENDED CONSEQUENCES

The fact that we admitted 9.6 million people to prison between 2000 and
2014 while prison populations barely rose from 1.25 million to 1.35 million
is a clear sign that most prison terms are quite short. But these numbers also
point to a risk that cutting prison sentences might entail. We could cut



prison sentences and see prison populations fall—while at the same time
sending more people to prison.

It sounds like a paradox, but it’s nothing of the sort. Assume that states
cut time served for every prisoner by about six months starting in 2000, but
still admitted the same 9.6 million people over the years 2000–2014. The
six-month reduction would have led to hundreds of thousands of fewer
people in prison on any given day, but the same number of people passing
through prisons. In fact, it’s possible that states could cut time served and
see prison populations fall even as prosecutors sent more people through
prison than ever before. In other words, cutting time served could mask
prison growth: there could be fewer people in prison each day, but more
people passing through each year.

This is not a thought experiment. If we exclude California, whose drop
has been precipitous owing to extraordinary situations, then we are
witnessing this very thing: declining prison populations, but increasing
admissions.44 Outside of California, total prison populations fell by 1.9
percent between 2010 and 2014. Total admissions, however, rose by 1.1
percent.

Now, to be fair, if we restrict our attention to those non-California states
that have seen a decline in total prison populations since 2010, then both
populations and admissions have fallen in the aggregate: a 4.2 percent drop
in population, a slightly smaller 1.5 percent reduction in admissions. But
that masks some stark outliers. Georgia saw prison populations fall by 6
percent, while admissions rose by 10 percent; in North Carolina,
populations fell by 8 percent, and admissions rose by 34 percent; in
Pennsylvania, the percentages are, respectively, -1 percent and 20 percent;
and in Texas, a state often hailed as the miracle reformer, they are -4
percent and 2 percent. All told, ten of the twenty-six states that have seen
population declines since 2010 experienced admissions increases over the
same period. This is a particularly pernicious vulnerability, since it is
hidden. The official prison population is going down, which looks like a
success, but it hides the failure. These data highlight an unappreciated
conceptual flaw with reform efforts: the primary goal should be to reduce
the number of prisoners, not the prison population. Focusing on the latter
allows the former to quietly rise.

It’s likely that many of the collateral costs of admission max out pretty



quickly. The diminished job prospects and strained familial relations that
come from being in prison are probably about the same whether one spends
twelve months in prison or eighteen months. It’s the very act of going to
prison that imposes the biggest costs. Some collateral sanctions, like the
inability to apply for some jobs, don’t even require admission to prison—a
felony conviction is enough. All of which means that we should worry at
least as much about the number of people passing through prison as we do
about how long they are staying there. The current focus on cutting prison
populations by cutting time served misses this point almost completely.

PROSECUTORIAL CONDUCT

If sentences aren’t getting (much) longer, and if they aren’t that long to start
with, then what is causing prison growth? The obvious answer is rising
admissions—in fact, this must be true, since the only changes that can drive
up prison populations are changes in the number of people entering prison
or changes in the amount of time they spend there once they are admitted.
And the person driving up admissions is the prosecutor. To see this, we
need to step back and scrutinize the institutions that drive prison
admissions. As we’ve seen, people talk all the time about the “criminal
justice system,” but this is something of a misnomer. It isn’t a system at all.

What we call the criminal justice system is, in practice, a mishmash of
independent, often competitive bureaucracies, all attentive to different
constituencies and facing different political and economic incentives.
Someone who commits a crime does not just all of a sudden turn up in a
prison. That person must be arrested by city police, indicted by a county
prosecutor, and convicted by a county jury or by a county or state judge
(though more often than not he or she will just plead guilty), all according
to laws passed by state legislators. And each of these state legislators is
nominally a state official but in fact represents a small—in the case of an
urban representative, often quite small—part of the state.45 Finally, the
prisoner is eventually released by a state-level parole board or according to
fixed release policies passed by that same sort-of state legislature.

These are systems, not a system. These agencies do not interact with each
other smoothly, and one unintended consequence of this poor design is that
prosecutors have ended up with almost unfettered, unreviewable power to



determine who gets sent to prison and for how long. Over the past few
decades, even well into the crime decline, prosecutors have decided to use
that power more and more aggressively, and no one has stepped up to stop
them. In fact, when we break the criminal justice “system” into its
constituent parts, a striking fact stands out: one decision by county
prosecutors—the decision about whether to file felony charges against
someone arrested by the police—seems responsible for a lion’s share of the
growth in prison admissions since crime started dropping in the early
1990s.46 Moreover, since time served has been fairly stable, by pushing up
admissions prosecutors have been the ones who are most responsible for
overall prison growth.

Our failure to understand this critical role of prosecutors is due in part to
the fact that there have been surprisingly few efforts to determine which
institutions have driven prison growth.47 Those papers that have addressed
the issue have generally broken the criminal justice system into four stages:
trends in crime, trends in arrests per crime, trends in prison admissions per
arrest, and trends in time served per admission.48 Even the prestigious
National Research Council’s comprehensive 2014 report on the causes of
prison growth relied on this (flawed) approach.49

The choice of these stages is mostly a concession to available data.
There’s readily available data from the FBI and the BJS on crimes, arrests,
and prison admissions, but (to repeat myself) almost none on prosecutor
offices. The resulting studies have claimed that growth has occurred mainly
because of increases in admissions per arrest (although some have argued
that in more recent years time served has played an increasingly important
role). Pointing to “admissions per arrest” as the primary source of growth,
however, is somewhat confusing, because it implicates a lot of different
agencies. Are police making better arrests? Are prosecutors filing more
aggressively? Are judges sentencing more aggressively on their own—or
being compelled to by mandatory sentencing laws?

This concession to data limitations, however, was premature. It turns out
that there is data on what prosecutors do, although, tellingly, it is gathered
by state judiciaries, not by prosecutors. Since 1994, the National Center on
State Courts (NCSC) has collected annual data from state courts on the
number of felony cases filed in those courts.50 This dataset, sitting in plain
view on an NCSC server but apparently overlooked by all the studies before



my own, provides a rare window into how prosecutorial behavior has
changed over a period of declining crime and still-rising incarceration.51

The results tell a very clear story. In short, between 1994 and 2008:

• Reported violent and property crime both fell steadily.
• Arrests for all violent, property, public order, and non-marijuana drug

offenses fell as well.52

• The number of felony cases filed in state court rose significantly.
Fewer arrests but more felony cases meant that the probability of any
particular arrest leading to a felony charge rose sharply.

• Once a felony case was filed, the probability of it resulting in a prison
admission remained almost perfectly unchanged.

When I first saw my own results, I stared at my computer for a few
minutes in disbelief. I had expected to find that changes at every level—
arrests, prosecutions, admissions, even time served—had pushed up prison
populations. Yet across a wide number and variety of states, the pattern was
the same: the only thing that really grew over time was the rate at which
prosecutors filed felony charges against arrestees.

Let’s take each of these claims in turn.
The crime decline since 1991 has been dramatic. Nationwide, between

1991 and 2008 violent crime fell by 36 percent and property crime by 31
percent. By the end of 2014, both violent and property crime had declined
another 14 percent.53 The benefits of this decline are tremendous. Had
crime rates remained at their 1991 level until 2014, there would have been
about 250,000 more murders, 8.5 million more aggravated assaults, and 54
million more thefts.

While crime rates fell, police “clearance” rates—the percentage of each
type of crime that results in an arrest by the police—remained relatively
flat, and in some cases declined.54 As a result, as violent and property
crimes fell, so too did arrests for those offenses. Arrests for non-marijuana
drug offenses also fell, at least through the early 2000s, before rising in the
latter half of the decade. All told, the number of arrests for violent, property,
non-marijuana drug, and “public order” offenses fell in the states I



examined by about 10 percent between 1994 and 2008.55

Yet while arrests fell, the number of felony cases rose, and steeply. Fewer
and fewer people were entering the criminal justice system, but more and
more were facing the risk of felony conviction—and thus prison. Between
1994 and 2008, the number of felony cases in my sample rose by almost 40
percent, from 1.4 million to 1.9 million. Given the drop in the number of
arrests during this time, the implications of this rise are striking, with the
chance that an arrest would lead to a felony case growing from about one in
three to about two in three.56

That was the only thing that really changed. Once a felony charge was
filed, the probability that it would lead to a prison admission remained flat,
at about one in four. In short, between 1994 and 2008, the number of people
admitted to prison rose by about 40 percent, from 360,000 to 505,000, and
almost all of that increase was due to prosecutors bringing more and more
felony cases against a diminishing pool of arrestees. It’s important to be
wary of “one thing explains it all” theories for anything, especially for a
phenomenon as complex as prison growth. These results, however, certainly
support a claim of “one thing explains most of it”—and they rely on simple
accounting, not complex statistics with all the risks and assumptions they
entail.

Nonetheless, there are three reservations to keep in mind. First, even here
I am eliding a crucial stage in the process. I looked at “admissions per
felony case,” not “convictions per felony case” and “admissions per felony
conviction.” This choice was due to yet another gap in data, in this instance
for convictions.57 What little data we have on convictions, however, does
suggest that the conviction rate has been fairly stable over time, which
would imply that the decision to file really is the main driver of growth.58

Second, it is unclear what would have happened to these new felony cases
in the past: Would these cases have been dismissed or dropped altogether,
or are prosecutors simply “upcharging” more cases that in the past might
have been tried as misdemeanors instead of felonies? The only data
addressing this issue is sufficiently vague that its results are equally
consistent with either option or anything in between.59 Third, although it is
clear that the number of cases filed has risen even as arrests have declined,
it’s still difficult to identify what sorts of cases have received more attention
from prosecutors. The data I have on case filings, for example, don’t give



any information about what the felony cases were (i.e., violent, property,
drugs, or something else).

We can, however, shed some indirect light on this last issue. Table 2.2
looks at the ratio of admissions to arrests for several crimes in 1991, 2001,
2006, and 2011.60 Three patterns stand out: increasing toughness against
violent crimes, generally steady (and perhaps surprisingly low) toughness
against property crimes and drug possession, and rising (through 2001) and
then declining toughness against drug trafficking. Although these patterns
are informative, note that they do not tell us why any of these ratios have
changed. Maybe police are doing a better job investigating certain types of
crimes, maybe prosecutors are being more aggressive in charging them,
maybe judges are more willing (or compelled) to send defendants convicted
of them to prison. But they are consistent with the idea that an increasing
prosecutorial focus on violent offending has played a big role in real prison
growth.

Table 2.2 Fraction of Admissions to Arrests, 1991, 2001, 2006, and 2011

*It’s not impossible to admit more people in a year than are arrested for that crime, if the
courts are clearing out back cases. And of all case-types, murder trials usually take the
longest. This figure could also just reflect discrepancies in the data, which come from
different bureaucracies. The upward trend in the ratio for murder is likely more reliable than
the specific values.
Sources: Data from E. Ann Carson and Daniela Golinelli, “Prisoners in 2012: Trends in



Admissions and Releases, 1991–2012,” US Department of Justice, Bureau of Justice
Statistics, December 2013, accessed August 24, 2016,
www.bjs.gov/content/pub/pdf/p12tar9112.pdf; US Department of Justice, Bureau of Justice
Statistics, “Arrest Data Analysis Tool,” accessed August 24, 2016, www.bjs.gov/index.cfm?
ty=datool&surl=/arrests/index.cfm.

A FLOW, NOT A STOCK

The most concise takeaway from this chapter is simply that despite so much
“throw away the key” rhetoric, and despite the nearly automatic assumption
by so many that prison growth is due to ever-longer sentences, the main
driver of growth, at least recently, has been steadily rising admissions for
fairly short terms. Even if we take a more sophisticated view of time served,
such as treating parole reentries as extensions of the initial term in prison,
initial admissions remain the key source of prison expansion. It’s critical to
understand the centrality of prosecutor-driven prison admissions, because if
we do not, we simply cannot solve the problems we face.

Here’s an example. Between 1993 and 2013, the number of “older”
prisoners, defined as inmates fifty-five years and above, rose from about
26,000, or 3 percent of all state inmates, to 131,500, or 10 percent of state
inmates.61 Given concerns about the vulnerability of these inmates, the
difficulty that prison poses for them, and the increased medical costs of
caring for older, sicker people in prison, reining in the “graying” of the US
prison population is an issue that has been getting a lot of attention. To
address their situation, however, we must first ask why they are there.

Not surprisingly, the conventional wisdom is that longer sentences have
led to older prisoners. Shorter sentences, the argument goes, would result in
fewer people needlessly growing old in prison. We need to cut sentences,
expand parole, and so on. But recent studies indicate that much of the aging
of our prison population is actually due to the fact that we are admitting
more and more older people to prison.62 In general, an older inmate is less
likely to be a younger admission who has aged in prison than to be an older
admission: someone who is offending, and thus being admitted, in his older
years. This finding is counterintuitive. As we’ll see in Chapter 8, there’s a
sizable body of evidence showing that people generally “age out” of crime
in their thirties or forties, for various biological and social reasons. Right



now, however, there is an unexpectedly large cohort of older people
committing crime later in life. One study ties it to the effect of excessive
drug abuse when these individuals were younger and to their persistent drug
abuse later in life.63

Now, of course, some of the older inmates are people who were admitted
when they were younger and are still serving very long sentences. This
appears to be the case in particular for those who are over sixty-five, a third
of whom in 2013 had been sentenced to life in prison or had received a
death sentence; half of these inmates aged sixty-five and up had been in
prison for over ten years. Even with these inmates, though, fully one-third
had served less than five years as of 2013, indicating that they had been
admitted when they were already over sixty; even those who had already
served ten years were at least fifty-five when admitted. In the end, if we
want to cut back on the number of older inmates in prison, we need to focus
much more on the root causes of their later-in-life offending (for instance,
drug abuse) and how prosecutors respond to it, and much less on the length
of time they will spend behind bars. Which is the exact opposite of what the
Standard Story reformers suggest.64

GOOD NEWS, BAD NEWS, AND THE POWER OF COUNTIES

That prisons are driven more by admissions than by time served should give
reformers reason to be both optimistic and pessimistic. On the one hand, it
suggests that the size of our prison population could change surprisingly
quickly once we start to focus on the real cause. Prison admissions are a
flow, not a stock: they depend far more on choices made today than on the
lingering effects of thousands of past decisions. We can change the
admission rate today simply by admitting fewer people to prison today.65

On the other hand, the actors in control of admissions—the police and
prosecutors—are hard to regulate. Courts are loath to second-guess their
decisions, and legislatures are unlikely to rein in enforcement of serious
crimes, which are what a majority of the current prisoners have been
convicted of. Later on we’ll explore some legislative reforms that we can
enact if we want prosecutors to send fewer people to prison, but we will
also see that changing the attitudes of prosecutors, not their options, will
likely have the biggest impact. That’s a much harder task.



Furthermore, once we think about prisons as being driven by admissions,
not time served, we are forced to rethink the very way in which we discuss
where prison growth is booming. The standard question is something like,
“Why do we see different outcomes in New York and Florida?” That’s a
valid question to raise—but perhaps not the most important one. The flow
into prisons is driven more by county-level factors than state-level ones.
We’ve already seen this with New York. New York State didn’t decarcerate.
The five counties of New York City did, along with a few other more urban
counties, while the rest of the state sent more people to prison. The city
declines were simply big enough to offset the increases. A study of
California made a similar finding, showing that differences in the number of
people that counties send to state prison have little to do with differences in
those counties’ crime rates and more to do with county politics.66 High-
crime but liberal areas like Los Angeles and San Francisco send relatively
few people to prison, given their crime rates, while more rural, more
conservative counties are inherently more punitive. There is no single,
coherent “California” story.

Admissions, then, are primarily a county issue, not a state one. Although
it is true that prisons are run by the states, and that state criminal codes
define the conduct that can result in prison time, the number of people in
those prisons is effectively determined at the county level. It’s becoming
increasingly clear that many of the divides we see nationally are less across
states than within them. New York City and Austin, Texas, for example,
probably have more in common with each other than either does with the
more conservative suburbs that surround them.67

Yet almost every reform effort, whether targeted at sentencing law or
other factors thought to drive mass incarceration, has focused almost solely
on state-level policies. Few have addressed county incentives, and fewer
still have addressed the coordination problems raised by the way authority
is divided between state and local agencies. We will return to this disturbing
issue in the pages ahead.



CHAPTER THREE

PRIVATE PRISONS, PUBLIC SPENDING

THE THIRD MAJOR THREAD OF THE STANDARD STORY, AFTER the war on drugs
and longer sentences, is its emphasis on the amorphously defined “prison
industrial complex.” The prison industrial complex is a somewhat nebulous
collection of private-sector actors that, driven by the desire to profit off the
immiserization of prisoners, push for tougher sentencing laws and larger
prison populations. Reformers’ primary targets usually are private prison
firms such as the Corrections Corporation of America (CCA) and the GEO
Group, which build or operate prisons holding state or federal prisoners
under government contracts.

So disliked are these firms that early in the 2016 Democratic presidential
primary both Hillary Clinton and Bernie Sanders felt the need to explicitly
distance themselves from them. Sanders’s first act in trying to put together a
criminal justice platform for his campaign was to propose a (clearly
unconstitutional) law banning the use of private prisons at the state and
federal levels, and shortly thereafter Hillary Clinton returned what few
campaign donations she had received from private prison firms.1 However,
like the attention paid to drug offenders (rather than violent offenders) and
to longer sentences (instead of admissions), this dislike of private firms
misses the point. It’s not the private sector that should concern us. It’s the
public sector.

The power of private firms is overhyped at every turn. Yes, there are a lot
of inmates in private prisons—but vastly more in public ones. Yes, private
prison firms donate to candidates—but so too do public-sector officials, and
private donations are not that large by comparison. Yes, private prison firms
lobby for tougher laws—but alongside public-sector groups, too, so the



impact of the privates is hard to separate out. Yes, private firms have
incentives to maximize the number of prisoners—but so do public-sector
actors, and they often have stronger incentives to do so, not to mention
easier access to the politicians.

Moreover, the critique of private prison groups actually misses the real
source of the problem. Public prison officials, when given the same basic
incentives that privates often contractually face, act exactly the same way as
the privates. Conversely, private actors with “better” contracts (a term I’ll
define below) may very well outperform public prisons. It’s not the profit
motive. It’s the contracts.

Ultimately, the attack on privates for their privateness isn’t only
misguided, but likely harms reform. It’s not just that reformers are spending
time fighting relatively minor players. More seriously, the focus on privates
prevents reformers from seeing how the very defects that concern them
about private firms exist equally in the public sphere as well. In fact, public
prisons suffer from every pathology attributed to private prison firms. Every
one, and likely in costlier ways. These public failings, however, get less
attention, despite the fact that public prisons hold almost all the prisoners.
So once again, the Standard Story focuses on marginal but emotionally
salient topics—people profiteering off the misery of others—and in doing
so distracts us from the far more important causes of prison growth.

Before looking at the relative importance of the private and public
sectors, however, I should raise an important caveat. The prosecutor, of
course, is the most important actor shaping prison population size—and
there are plenty of examples of prosecutors both ignoring tougher
sentencing laws and circumventing efforts to scale them back. So it is
possible, indeed quite easy, to overstate the impact of both private- and
public-sector lobbying for tougher laws and more prisons. My point here is
simply comparative: to the extent that legislative changes matter, these
changes are shaped far more by the public sector than by the private sector.

PRIVATE PATHOLOGIES?

Throughout the 2016 presidential campaign, private prisons were often at
the heart of discussions about criminal justice reform. They didn’t come up
just in the bill Sanders introduced in the Senate (the Justice Is Not for Sale



Act) or Clinton’s refunds to donors. The candidates discussed these
institutions in almost every debate, they were a key topic in the first formal
meeting between Clinton and Black Lives Matter activists, and academics
and journalists wrote pages and pages of analyses on them. Yet it is easy to
see, almost immediately, that their importance is consistently overstated. In
2008, both the number and the percentage of inmates housed in private
prisons nationwide hit its all-time peak.

Of about 128,000 and 8 percent, respectively.2
To break the second figure down, private prisons held 7.2 percent of state

prisoners and 16.7 percent of the prisoners in the much smaller federal
system. Yet people still talk about privatization becoming “the norm.”3

Now, to be fair, 128,000 people in private prisons represents a noticeable
increase from the 7,800 (or 1 percent of all prisoners) held in such prisons
in 1990, when privatization started to pick up steam.4 Still, 8 percent is a
small fraction of the total prison population.

Moreover, most private prisoners are held in just a handful of states. In
2014, half of all private prisoners were held by the federal government and
just two states (Texas and Florida); setting aside the federal government,
only five states held half the private prisoners who were in state systems.5
Interestingly, although these states held most of the private prisoners, most
of their prisoners overall were in public prisons. Texas, for example, held
16 percent of all state prisoners in private prisons in 2014, but those
prisoners made up less than 9 percent of Texas’s total prison population.

In the end, as of 2014 only seven states had more than 20 percent of their
prisoners in private prisons. Most of these were states with small
populations, such as Montana and North Dakota, where a small absolute
number of prisoners in private facilities can make up a large percentage of
the overall prison population. All told, these seven states (which also
included Hawaii, Oklahoma, Mississippi, New Mexico, and Vermont) held
only about 5 percent of the nation’s prisoners; only Mississippi and
Oklahoma had more than 10,000 people in prison. It’s also worth pointing
out that twenty states—including states with large prison populations like
Illinois, Michigan, and New York—have no private prisoners at all. Other
states with large prison populations, such as California, Maryland, and
North Carolina, have less than 2 percent of their prisoners in private
prisons. There are plenty of states that have put a lot of people behind bars



without relying on private prisons.
Put another way, banning private prisons tomorrow would drop state

prison populations by no more than 7 percent, but only if every inmate in a
private prison were immediately paroled instead of transferred to a public
prison—and that definitely would not happen. The states would surely find
a way to rehouse their inmates in public facilities (or buy out the private
prisons from the current owners), because despite rhetoric to the contrary,
it’s unlikely that states are relying on private prisons for the (alleged) cost
savings. As a number of scholars have pointed out, in the final analysis
private prisons do not appear to be noticeably cheaper than public ones.6
Their use likely reflects more an ideological interest in relying on private
contractors to handle tasks that were once the sole domain of the public
sector. All of which suggests that if private prisons were banned, states
would find other places to put some, if not most or all, of the prisoners.

In fact, the decarceration trends of the past six years have likely further
weakened any impact of banning private prisons. Many states now have
unused public prison beds they would love to fill, in order to preserve the
public-sector guard jobs in those prisons. So any state forced to close its
private prisons could simply transfer those inmates to public prisons in
states with unused capacity. This is just the first example of how private
pathologies (“Keep the prison filled!”) are just as apparent in the public
sector as in the private sector.

Maybe, though, we should focus less on the numbers in private prisons
and more on the conditions in which these prisoners are held. Even if
private prisons do not hold a lot of prisoners, if the ones they hold are
treated exceptionally worse than the inmates of public prisons, then these
institutions may still merit a disproportionate share of our attention. What
little data we have on conditions often suggests—although by no means
unequivocally—that conditions are generally worse in private facilities than
in public ones, since private prison contracts often incentivize cutting every
possible corner when it comes to food, guard training, safety, and more.7
One study, for example, found that in Mississippi, assault rates in private
prisons were three to five times higher than those in public prisons.8 The
US Department of Justice also recently said that it would likely not renew
contracts with private prison firms over concerns about safety and
conditions.9 On the other hand, in Florida every private prison has air



conditioning, while only some of the public prisons do, and then usually
only in certain areas.10 Regardless, even if we assume that all private
prisons are in general five times more violent than publics, which is likely
an overestimate, these results imply that there are still more than twice as
many assaults in public prisons than in private ones, given how many more
people are in public prisons.

If we want to minimize assaults against inmates, we should by all means
improve the incentives that private prisons face—but we should be sure to
make similar demands of public prisons too. A conversation about the
dangerous conditions at CCA’s Lake Erie Correctional Facility in Ohio that
doesn’t also raise the utterly brutal conditions at the public Pelican Bay
State Prison in California or Rikers Island Jail in New York City is missing
a significant part of the picture.11 In fact, given that political capital and
attention are both scarce resources, if we are going to focus on conditions in
either the private or the public prisons, then public prisons likely deserve
our attention first.12

There are still other arguments people raise for targeting private firms. If
not the sheer number, and if not the conditions, then perhaps what matters is
how private prison firms lobby to toughen sentencing laws that apply to all
inmates. The privates themselves may hold a small number of prisoners, but
they also may have played an outsized role in pushing for mandatory
minimums, three-strike laws, and other tough policies that result in a lot
more people spending time in private and public prisons alike. There are
certainly anecdotes that support this line of thinking. Private prison firms,
for example, have long contributed to the American Legislative Exchange
Council (ALEC), a lobbying group—frequently described as conservative
—that drafts model legislation on a wide range of topics for states to adopt,
including several tough-on-crime initiatives, such as truth-in-sentencing
laws and mandatory minimums.13

But the idea that private lobbying for tougher laws, either on its own or
through groups like ALEC, directly leads to more people in prison runs into
two practical problems. First, the effectiveness of private prison lobbying is
often overstated. Private prison corporations lobby in only a handful of
states, and those states do not appear to have experienced above-average
prison growth. Moreover, the private prison groups in these states have
suffered some surprising—but telling—defeats. Second, to the extent we



see tougher sanctions in states with private prison lobbying, it’s hard to
separate out the impact of that lobbying from concurrent lobbying efforts by
the public sector. As we’ll see, public-sector actors often have very strong
incentives to push for tougher laws too, which makes it hard to estimate the
incremental impact of private prison lobbying. Particularly confounding is
that most private prison lobbying has occurred in fairly conservative states,
where public officials may already face above-average pressures to be
tough on crime.14 There’s almost no data at all on this issue, but I would
confidently wager that prison populations in states with sizable levels of
private prison lobbying would look pretty much the same in the absence of
that lobbying.

A PAPER(ISH) TIGER

Let’s start by scrutinizing private prison lobbying. Between 1986 and 2014,
private prison firms spent slightly more than $13 million on lobbying
activities.15 Although this is often presented like a lot of money, context is
critical. During that time, all interest groups spent a total of $36 billion
lobbying state governments. That $13 million comes to about 0.03 percent
of the total.

This argument, however, may be somewhat unfair. Like the private
prisons themselves, private prison lobbying is concentrated in a few states.
Almost 40 percent of private prison lobbying money was spent in Florida,
12 percent in California, and about 5 or 6 percent each in Georgia, New
Jersey, and Tennessee. But even then, these efforts came to just 0.3 percent
of all lobbying expenditures in Florida, 0.03 percent in California, 0.1
percent in Georgia and New Jersey, and 0.2 percent in Tennessee.

Yet even these figures make for a potentially unfair comparison. Low
spending could reflect an incredibly efficient lobbying machine that has a
high rate of return. It could also reflect the weakness of the opposition. Why
spend much if the other side isn’t spending anything at all? In fact, the
claim that the private prison lobby, like other tough-on-crime groups, faces
no real political opposition is a common component of the Standard Story.
In most policy areas, it’s easy to define antagonist groups: labor versus
management, industry versus environmental groups. Yet in crime policy,
things seem much more one-sided. There’s “tough on crime” on one side,



but on the other? There’s never been a successful soft-on-crime group
(under any name), and until recently “smart-on-crime” wasn’t much of a
political force.

At first blush, the politics of crime really do appear to be different from
politics-as-usual. Perhaps the private prison groups simply don’t need to
spend that much. This account, however, mischaracterizes the political
arena in which private prison groups operate. Most research on interest-
group competition focuses on the federal system, yet the private prison
battle is a distinctly state-level issue—and state-level interest groups face
something much closer to a zero-sum game than do the lobbying groups at
the federal level, at least when it comes to funding. States cannot print
money, and they generally borrow at less favorable rates than the federal
US government, which has the most sought-after debt in the world. State-
level groups compete for slices of a pie that cannot grow nearly as easily as
the federal “pie.”

So although it is true that tough-on-crime groups generally do not face
opposition from explicitly “soft-on-crime” organizations, they surely face
intense competition from other bureaucracies and advocates struggling to
get their hands on the same limited pool of dollars, such as schools and
universities, hospitals, and transportation providers, not to mention tax
cutters who prioritize shrinking budgets and taxes over spending more
broadly. A dollar that goes to a prison is a dollar that doesn’t go to a school
or a hospital; even if hospitals don’t directly lobby against prison
expansion, if they are more effective at saying “This dollar should go to
us,” they will, in effect, push back against expanded prison spending.

These other groups have a lot of money, and frequently much more clout.
For example, while private prison groups spent $13 million on lobbying
efforts between 1986 and 2014, educational groups (mostly primary and
secondary education, like the American Federation of Teachers and the
National Education Association) spent over $256 million, medical groups
over $360 million, and—perhaps most importantly—public employee
groups (which include, but certainly are not limited to, prison guard unions)
over $132 million.

Now, these groups have spread their money across a lot more states than
the private prison firms have, so this comparison exaggerates the
differences in the states where private prisons actually compete. Yet again



take Florida, where prison groups focused almost half their spending. They
were still outspent there five to one by medical groups and two to one by
education groups. If private prison groups are trying to “buy” tougher
sentencing laws, we should expect other, better-funded groups to try to
outdo these efforts to make sure the funds go to them instead. Even if the
politics of law enforcement favor the pro-prison groups—it’s easier to
demand tougher laws than laxer ones—the power of the groups that are
opposed to private prisons should impose real limits on what the privates
(and often the publics) can accomplish.

The 2008 financial crisis provides more evidence that there are very real
limits to private prison campaigning. Private prison firms apparently
thought the crisis would work in their favor: they expected states to quickly
close public prisons to save money, only to turn to privates when ensuing
overcrowding became too hard to manage and public capacity could not be
revived quickly enough.16 Yet between 2008 and 2014, the private share of
state prisoners stayed flat, at about 7 percent, as the number of people in
private prisons dropped in lockstep with the numbers in public ones.
Despite their optimism, private firms failed to capitalize on the fiscal
emergency. In short, although private lobbying certainly isn’t making things
better, private prison donations are a very small part of whatever forces are
pushing states to invest heavily in prisons despite opposition from
educational, medical, and other major lobbies.

THE POWER OF THE PUBLIC SECTOR

In overemphasizing the importance of private prison lobbying, the Standard
Story commits another major error, namely, understating the power of
public-sector lobbying. One bit of supporting evidence that public groups
have a significant influence is that when private prison companies confront
public-sector unions, the privates frequently lose. In 2012, for example,
GEO Group—which is headquartered in Florida—attempted to privatize 27
prisons in Florida and take responsibility for about 14,000 inmates.17 The
bill to do so had the support of Rick Scott, the state’s Republican governor
at the time, and the state’s strongly Republican Senate (28 Republican
senators to 12 Democratic ones). Yet the bill died in the Senate by a vote of
19–21. Faced with the prospect of losing 3,000 public prison guard jobs, the



public employees’ union managed to get nine Republicans to join all the
Democratic senators to defeat the bill. Similarly, in 1998, the legislature in
Tennessee attempted to pass a bill to put the entire state prison system under
the control of CCA, the nation’s largest private prison firm, which is
headquartered in the state. Yet despite at first winning broad bipartisan
support in both chambers of the state legislature, the bill was eventually
scuttled when the public-sector union realized how many jobs were at stake
and have lobbied against it aggressively.18

Looking beyond these sorts of head-to-head conflicts between the public
and private sector over who should manage prisons, there are many other
reasons to assume that the public sector is more likely to push for tougher
laws in general and to do so more effectively. In fact, the incentives of
public-sector actors are strong enough that I imagine prison policies would
be almost exactly the same today if private lobbying had not taken place.
There are four main reasons for this.

First, public-sector unions representing prison guards have an incentive
to fight for more prisoners to ensure job security, if not job growth. The
California Correctional Peace Officers Association (CCPOA), perhaps the
most famous guard union in criminological circles, is well-known for
campaigning for tough-on-crime laws, such as California’s notoriously
harsh three-strikes law.19 The unions also ensure that prison closures do not
result in lost jobs. In Pennsylvania, the state laid off only three guards when
it closed two entire prisons in 2013.20 Similarly, New York has struggled to
close prisons despite seeing its prison population drop by about 25 percent
since 1999, owing in no small part to fierce opposition from the New York
State Correctional Officer and Police Benevolent Association
(NYSCOPBA).21 And when Michigan announced plans to close a major
prison in 2016, the state Department of Corrections was suspiciously cagey
about layoffs.22

Second, many legislators and citizens believe that prisons provide vital
economic support, even beyond guard salaries, to the disproportionately
rural communities in which so many are located. Although empirical
studies suggest that such benefits are minimal to none, local politicians and
their constituents certainly believe they exist.23 And so they will also fight
hard to keep the prisons open. Consider New York again. NYSCOPBA by
itself did not keep half-empty prisons open; it had to enlist the aid of local



politicians. Moreover, when New York did close prisons, the closures were
disproportionately not in rural areas, which tend to be overrepresented in
state legislatures and whose politicians may fight harder against closure
than their urban counterparts.24

In fact, when it comes to legislators fighting to save their local prisons,
lobbying isn’t even necessary. There’s no need for lobbyists to educate
legislators about the (perceived) importance of those facilities in their
districts or to encourage them to defend them. Politicians are typically
already in favor of “their” prisons, and they are also likely immune to
counter-lobbying. Importantly, over the past several decades the number of
smaller counties with prisons has grown substantially (even if a majority of
prisons still seem to be in fairly urban or adjacent suburban areas).25 To the
extent that rural economies are struggling, legislators from these counties
represent a bloc that will push for tougher laws and against reforms in order
to preserve a rare source of local jobs, even without any outside lobbying.26

Looking just at lobbying dollars therefore understates the ability and
inclination of the public-sector actors to be tough on crime.

Third, beyond wanting prison-guard jobs, more rural counties may have
an incentive to fight for tougher sentencing laws because of the US Census.
This is one of those dry-as-dirt administrative issues that can have profound
implications and costs. The shape of a representative’s district, perhaps
even the very viability of his or her seat, depends on the number of people
who live in it. But where should prisoners be counted—the county where
they last resided before incarceration, or the county where they are locked
up? In almost every case, these are not the same places. Outside of four
states, prisoners count as living in the area where they are imprisoned.27

Politicians in rural areas with prisons will therefore fight reform efforts, if
only to prevent their districts—and thus their party’s power—from
shrinking.

Besides voting power, rural politicians also believe that prisoners help
bring in state and federal grant money, although this is likely more myth
than reality. Some state and federal grant programs allocate money
proportional to the number of people in the county; in theory, more
prisoners would translate into more funds, even if in most cases the
prisoners would not have access to the resulting programs. In reality, most
funding programs use models that are not easily duped by prison



populations (these include looking at, say, the number of school-aged
children, not the total number of people), but the perception that funding
can turn on total population is yet another factor that encourages rural
politicians to resist reform.28

And fourth, the politics of punishment are such that legislators, judges,
and prosecutors all have strong incentives to remain tough on crime, even
when the electorate itself is pushing for more leniency. Broadly speaking,
the electorate is more sensitive to a failure to punish hard enough than to
the costs of overpunishing those who don’t pose a risk: the recidivist who
commits a crime is far more salient than the person who poses no risk
languishing needlessly in prison. Knowing this, politicians persistently err
on the side of being too tough, and the electorate rarely—a few recent
examples aside—punishes them for it. We will return to this problem, as
well as to the US Census, later on.

It should be clear by now that public-sector actors don’t need much
outside support or encouragement to remain tough on crime. Combine this
fact with the relatively small amounts of money that private prison groups
throw at politicians, and we can see that the overall incremental impact of
private prison firms, compared to that of public-sector actors, is likely
pretty small. And the data seem to support this: prison populations in states
with expanding private prison populations did not appear to grow any more
quickly than prison populations in other states during the 1990s and
2000s.29 Prison populations in the more private-friendly states appear to
have contracted somewhat less quickly during the post-2008 recession, but
that could just reflect the more conservative ideological preferences of
states that are inclined to rely more on privatization than on the power of
the privates themselves.

THE PUBLIC AND PRIVATE PRISON INDUSTRIAL COMPLEX

Although I have focused in this chapter on private prisons, reformers often
take aim at the broader “prison industrial complex” (which I’ll refer to from
here on as the “PIC”), which includes not just the private prisons
themselves but also the firms that provide food, clothing, and phone calls to
inmates. For example, the Bob Barker Company—which is not owned or
named after the Price Is Right host, although people apparently often think



so—is a private, family-run company that makes upward of $100 million
per year supplying prisons with soap, deodorant, and other commissary
items that prisoners increasingly need to purchase.30 The food-services
behemoth Aramark runs the dining services for many prisons, and
numerous other smaller companies manage the often exorbitantly expensive
collect-call services that inmates must use to maintain contact with family
and friends outside of prison.31

Privatization extends beyond incarceration as well. The United States is
one of only two countries that relies on private firms to provide bail to
people detained in jail (the other is the Philippines).32 In recent years some
states have also effectively privatized probation and parole by turning them
into bail-like systems.33 Potential probationers and parolees need to post a
bond before release, often obtained from a private broker, and the broker is
repaid only if the parolee or probationer avoids some sort of easily
identifiable “failure” (like rearrest or reconviction), which encourages the
private company to monitor the parolee or probationer. These sorts of
privatization efforts are controversial, and they deserve much more scrutiny
than they often get.34 Here, however, I want to keep the focus on
privatization in the prison context.

It’s true that there is a fairly extensive network of private firms that
service public prisons. But, again: How important are these firms in driving
growth? To start, note that the PIC clearly did not cause prison growth;
rising incarceration was well underway before the private firms started
appearing. The PIC, in other words, developed in response to rising
incarceration rates. If the PIC matters now, it is not because it caused the
growth but rather because it resists reform. Moreover, although states can
easily avoid relying on private prisons—many states don’t use them at all—
the broader PIC is perhaps simply unavoidable. In fact, it makes almost no
sense to talk about a PIC-free world. States are not going to start making
deodorant, managing farms, and sewing clothes. There will always be
private actors supplying many of the goods that prisons need to function.

It’s certainly fair to ask how much we should rely on private contractors;
not everything that is contracted out needs to be. For example, phone calls
could be monitored by prison guards instead of private firms. State
employees could sell commissary goods rather than contracting that service
out, and instead of relying on firms like Aramark to provide food, prisons



could train prisoners to make it. Doing these things, however, would require
hiring more prison guards, more store clerks, and new employees to
supervise and train the food preparers, purchase the food, plan the menu,
and so on. And then those (non-inmate) public-sector employees would
push even harder against reforms in order to protect these jobs. The
pathologies of the private sector are just as present in the public sector.

In other words, reformers should not really be concerned with the
privateness of the PIC. They should worry that as prisons grow, the
supporting bureaucracies—private and public alike—will grow as well, and
they will fight against anything that jeopardizes their power and pay. How
different is the world with Aramark running the food services from one
where food is prepared (or at least ordered and delivered) by public
employees? Will Aramark lobby more effectively than the public-sector
unions fighting to maintain the same contracts? Perhaps a nationwide firm
like Aramark will be better at lobbying and negotiating, but that seems like
a much less important difference than the ones usually raised by reformers
and critics.35

In a perverse way, maybe having big firms provide these services actually
helps reform. There’s no data to point to, but it’s possible that prison
contracts aren’t as important in the grand scheme of things for bigger
companies. Aramark, after all, is a lot more diversified than NYSCOPBA.
A few years ago, for example, Aramark entered into a three-year, $145
million contract with the Michigan Department of Corrections to provide
food to inmates. Put aside that Aramark performed so poorly that the
contract was canceled two years in—although Aramark’s shoddy
performance could indicate how much it valued the contract.36 What
matters here is that Aramark’s annual revenues are about $15 billion per
year; a three-year, $145 million deal, while large in most contexts, comes to
about 0.3 percent of Aramark’s annual revenue.37 The incentive for
Aramark to fight for prison growth (or against prison shrinkage) might be
smaller than the incentive for a smaller direct provider who has more
(relatively) at stake.

Moreover, it may be politically riskier for nominally non-penal
companies like Aramark to lobby for tougher sentencing laws than it would
be for public-sector groups to do the same thing. Florida’s Stand Your
Ground law provides an interesting example. After George Zimmerman



shot and killed Trayvon Martin on February 26, 2012, many media accounts
mistakenly thought that Zimmerman would rely on this somewhat notorious
law, which expanded the situations in which people could use deadly
defensive force.38 Although this assumption was incorrect—Zimmerman
relied on Florida’s more conventional self-defense law—these accounts
caused people to dig into the history of Stand Your Ground, and they
reported that the American Legislative Exchange Council, the lobbying
group, had played a big part in spreading the law nationwide.39

The reaction against ALEC was swift, and in response many companies
quickly cut their ties with it to avoid bad press.40 The comment from Coca-
Cola is representative: “We have a long-standing policy of only taking
positions on issues that impact our company and industry,” it said as it tried
to distance itself from a criminal justice controversy. Compare Coca-Cola’s
response, however, to the actions of groups like CCPOA, NYSCOPBA, and
the National Association of Assistant United States Attorneys (NAAUSA,
the lobbying arm for federal line prosecutors). These organizations openly
embrace their connections to the criminal justice system, and they actively
and proudly—and publicly—push for tougher laws and against reforms. In
other words, firms that we do not associate with being “criminal justice
firms” fear the backlash from criminal justice failures. Groups more directly
tied to the system do not have that fear. Quite the contrary.

It is undeniable that the PIC exists. Yet if it didn’t, the same phenomena
would still be at work—just in the public sphere rather than the private one.
As long as someone, public or private, is benefiting from servicing prisons,
that person will push back against reforms. Focusing on privateness
distracts us from what really matters: who is gaining, how much are they
gaining, and how hard will they fight to keep those gains? A debate framed
as “public versus private” effectively gives the public prisons an undeserved
pass. The real question we need to ask isn’t “What is wrong with the
privates?” but “Are the pathologies of the privates worse than those of the
publics?” This is actually a fairly tough question to answer.

Take a controversial part of many private prison contracts: the minimum
occupancy requirement. These require that a minimum percentage of beds
(70 percent, 90 percent, sometimes even 100 percent) be “filled.”41 Those
opposed to private prisons attack such provisions as driving states to focus
on keeping prisons filled, or as a form of “low-crime tax.”42 Yet similar



provisions effectively exist for the public prisons as well. They aren’t
spelled out in contracts, which likely explains why they get so much less
attention, but just as private prisons get paid for empty beds, so too do state
prison guards. As I’ve mentioned, New York State has kept numerous half-
empty prisons open because NYSCOPBA and local legislators don’t want
to lose guard jobs, and Pennsylvania closed two prisons and somehow
managed to lay off only three guards.

What is the difference, then, between a state paying a private contractor
for an empty bed and the same state paying a guard for guarding an empty
bed? Neither the CCA nor the NYSCOPBA really cares about how many
people are in prison. They just want to make sure their flow of money
doesn’t decline.43 Contractual terms for the CCA and political pressure by
the NYSCOPBA accomplish the same goal in roughly the same way.
Moreover—given that between half and three-quarters of state prison
spending is for wages, so closing a prison saves very little unless guards are
laid off—the costs to the state budget are probably comparable as well. Yes,
the destination of the money is different, since the spending on wages stays
in-state while a much greater share of the money given to, say, CCA will
flow to Tennessee, where CCA is headquartered, and to CCA’s
shareholders. But that’s not the difference that reformers are pointing to.
What they are pointing to, though, is not much of a difference at all.

It’s worth asking why the private sector seems to get so much more
criticism for defects that are just as rampant on the public side.44 This could
reflect the generally left-leaning nature of those who are fighting against
mass incarceration: their politics lead them to distrust the private sector but
think favorably of the public sector. Mass incarceration, however, is
primarily—indeed, almost entirely—a public-sector project, and its
continued durability as well as any future reduction will necessarily be the
result of public efforts.

HOW FISCAL HEALTH PERMITTED PRISON GROWTH

One aspect of the public sector that has gotten a fair amount of attention is
the rise in what we spend on criminal justice in general, and on
incarceration in particular. At first blush, the increase is dramatic: by 2013,
state and county governments were spending nearly $80 billion on prisons



and jails, up from under $30 billion in the early 1990s (or under $50 billion
in 2013 dollars), and up from about $6 billion in the early 1980s (or about
$17 billion in 2013 dollars).45 Overall criminal justice spending rose from
under $10 billion in the early 1970s (about $50 billion in today’s dollars) to
over $200 billion by the early 2010s.46

In recent years, reform advocates on the Left and the Right alike have
pointed to these (seemingly) large expenditures to justify policy changes.
On the Left, some argue that prison spending crowds out spending on more
socially productive programs like education, while others suggest that tight
state budgets create the opportunity for the federal government to use grants
to incentivize decarceration efforts. On the Right, groups like Right on
Crime argue that trimming correctional spending in an era of low crime is
an efficient way to rein in government budgets. All these arguments,
however, have significant shortcomings. There are relationships between
correctional spending and prison growth, as well as between the fiscal crisis
of 2008 and the push for reform, but they are substantially different from
the ones we usually hear.

Figure 3. 1 State Real per Capita Revenues and Expenditures, 1952–
2012



Source: US Cenus Bureau, “State and Local Government Finance,”
www.census.gov/govs/local.

To start, it’s true that criminal justice spending, including correctional
spending, rose significantly in the second half of the twentieth century. This
increase, however, took place in the context of overall growth in
government spending. As shown in Figures 3.1 (for the states) and 3.2 (for
the counties), between the 1950s and the 2000s, with a short break in the
mid-1970s, real per-capita revenue grew steadily at both state and local
levels, and total expenditures moved nearly in lockstep with revenues. In
the 2000s, thanks to two serious recessions, revenues were more erratic, but
spending continued to grow, in part because of large federal infusions of
cash.

Figure 3.2 County Real per Capita Revenues and Expenditures, 1952–
2012



Source: US Cenus Bureau, “State and Local Government Finance,”
www.census.gov/govs/local.

These data provide some much-needed context for the 1990s and 2000s,
periods when crime began to fall but incarceration—and thus correctional
spending—continued to rise. The rise in criminal justice and correctional
spending during the crime decline coincided with rising spending more
generally. In fact, as crime began to fall, the share of state budgets given
over to criminal justice and corrections remained fairly stable, rising
slightly in the 1990s before leveling off and declining in the 2000s, as
shown in Figure 3.3.Correction and Criminal Justice Spending47 For
counties, the results are less dramatic, with the share of spending on
criminal justice and corrections rising slightly over the 1980s (detailed
county data isn’t easily available before 1977) and then leveling out in the
1990s. As always, of course, any sort of single US story masks important
differences across states. The bumpiness of state shares from 1991 to 2000
in Figure 3.3 reflects differences across states more than changes within



states. About half the states saw corrections’ share flatten around 1991, and
another half around 2000 (although some of those slowed briefly around
1991, then picked up again through 2000). So Figure 3.3 flattens out some
state differences, but by 2000 the share spent on criminal justice had
stabilized in almost all states.

Figure 3.3 Correction and Criminal Justice Spending as Share of State
Budgets, 1952–2012

Source: US Cenus Bureau, “State and Local Government Finance,”
www.census.gov/govs/local.

What’s notable in these results is that even at the late 1990s peak, states
dedicated only about 7 percent of all spending to criminal justice, and 4
percent to corrections; for counties, it was about 8 percent to criminal
justice and 2 percent to jails. These are not outsized amounts. The $50
billion that states spent on corrections in 2013 came to barely 3 percent of
the $2 trillion they spent on everything. As we’ll see, this has important



(and potentially favorable) implications for the connection between
austerity politics and prison reform.

It is important to keep cause and effect straight here. At first blush,
Figures 3.1 to 3.3 seem to tell a simple story: as state and county budgets
grew, states and counties spent more money on everything, including
prisons. This increased prison spending led to more prison capacity, which
in turn led to more prison admissions.48 In reality, it is less likely that
increased fiscal capacity drove prison growth than that it permitted the
prison growth to take place. To argue that more spending led to more
prisoners glosses over important institutional issues. Although states build
the prisons, it is primarily the choices made by county-level prosecutors
that send prisoners to them. And these prosecutors likely don’t worry too
much about state issues, including the costs of running prisons.

In a time of rising budgets, when everyone is getting more money from
the state government, we should expect less of the opposition that otherwise
tends to arise in the fairly zero-sum game of state budgeting. As a result,
legislators may have felt little pressure to restrict the tough-on-crime
options available to prosecutors, and perhaps even felt comfortable passing
tougher ones. Expanding state fiscal capacity most likely helped drive
prison growth less by incentivizing prosecutors to be tougher on crime and
more by disincentivizing legislatures from reining in prosecutorial power.
However, a conundrum now comes into view. If states are spending
relatively little on corrections and criminal justice, why has so much of the
post-2008 reform effort focused on the seeming necessity of cutting back on
correctional spending?

TOO LITTLE MONEY

It’s common to hear politicians, especially conservative ones, ground the
need for criminal justice reform in cost-savings terms. We spend too much
on corrections, they say, and in this time of fiscal austerity and low crime
rates, cuts to corrections are an easy way to save money. Dig a little deeper,
though, and this story starts to crumble.

First, as we just saw, we don’t really spend that much on corrections. It’s
true that $50 billion is a lot of money, but it’s only about 3 percent of
overall state budgets, and perhaps twice that of the discretionary budget.49



That’s real money, but even shutting down corrections completely, a utopian
idea, would not yield massive savings. Second, and more problematically,
politicians overstate, often by significant amounts, the savings we should
expect from decarceration. It’s not just excessive optimism about how many
people we can really let out of prison; it’s that politicians—and activists,
and academics, and journalists—are using the wrong number. Almost every
discussion of the cost savings from decarceration uses the average cost of
incarcerating a single prisoner, which is simply the total amount spent on
corrections divided by the total number of prisoners. In 2010, these
averages ranged from slightly below $15,000 per prisoner in Kentucky and
Indiana to more than $60,000 per prisoner in New York; the national
average was about $31,000.50

So we often hear statements such as, “Each prisoner we release will save
the state about $30,000.” But this is simply wrong. Releasing one inmate
from prison in New York will not save the state $60,000. It will save the
state about $18,000 at best, or less than one-third the number that is so often
cited.51 The discrepancy comes from the frequently overlooked difference
between average and incremental (or marginal) costs. Many—indeed most
—of the costs of running a prison do not change when a single prisoner is
admitted or released. Set one prisoner free, and there is no change in wages,
in the heating bill, in the electricity bill, even (really) in the food and
laundry costs. In general, the marginal costs of prisons seem to range from
about one-third to as little as one-seventh the oft-cited average costs of
$16,000 to $60,000.52

In fact, wages alone often make up approximately 50 to 75 percent of all
correctional spending in the states, so in the absence of layoffs, there are
very little savings from releasing inmates. A state would have to release
enough prisoners to close an entire wing of a prison and have the power (or
perhaps the courage) to actually lay off personnel to generate savings closer
to the average cost per prisoner. Unfortunately, inmate reductions, and even
prison closures, are more common than layoffs.

It strikes me as unlikely that politicians do not understand all of this—
that they are unaware that corrections make up such a small share of the
state budgets, and that marginal savings are substantially below average
costs. Perhaps the calls for budget-inspired reform are all just political
theater, allowing politicians to look fiscally responsible while they actually



do little about spending. Or maybe there is another dynamic at work:
perhaps politicians are using the budget crisis as political cover to be less
tough on crime, not so much for financial reasons as for moral or personal
ones. As I noted earlier, the (inattentive) way in which voters follow crime
policy leaves politicians much more afraid of seeming too lenient than too
harsh. The political costs of leniency resulting in a shocking act of
recidivism are much greater than the costs of needlessly locking someone
up for too long. The financial crisis, however, provides political cover for
mistakes. A politician can now say, “We just couldn’t keep all the inmates
in prison, we just couldn’t afford it.” A subsequent recidivist’s failure is no
longer the result of undue leniency, but the consequence of a fiscally
difficult choice foisted onto the official by the economy. This need not be a
conscious decision that governors and legislators and judges are making.
But they surely feel safer cutting back on prison populations when they can
claim, or genuinely believe, that they had no real choice.

If I’m right—that the economic arguments for reform are more political
than financial—then an improving economy need not derail reform efforts.
The fiscal crisis helped politicians push down prison populations, and crime
has not really gone up in response. At least for now, that could create
momentum for further cuts, and further savings, regardless of the state of
the economy.

Of course, there are always caveats to good news. In this case, two
deserve particular attention. First, the fiscal crisis can probably serve as
cover for cutting back punishment only for people convicted of nonviolent
crimes. “I had to make a hard fiscal call” is a viable excuse when the
recidivist was originally found guilty of theft. It is a harder argument to
make when the original crime was aggravated assault or attempted murder.
This is a real limitation to reform: as we’ve seen, large-scale reform will
require us to think more carefully about how we punish people convicted of
violent crimes. Second, although an improving economy alone may not
derail reform, an improving economy alongside rising crime may. We may
not even need that large of a rise in crime for it to do so. Alarmingly, a one-
year uptick in violent crime in 2015 quickly led some commentators and
policymakers to start worrying about a new “trend” in rising crime, even
though one year is hardly a trend. Violent crime has gone up several times
since 1991 only to resume dropping shortly thereafter, and violent crime



rates remained at near-historical lows by the end of 2015.53 But the reaction
showed just how quickly “fear of crime” arguments can resurface, even
after years of dormancy. It’s also worth keeping in mind that, at least
according to official crime statistics, for all the decline since 1991 the
violent crime rate in 2014 was still 100 percent higher than it was in 1960,
and the property crime rate was about 50 percent higher. Americans may
not be too fixated on crime now, but it likely won’t take much of an
increase to bring their attention back much more strongly (although they
still seem committed to reform, despite modest rises in violent crime in
2015 and the tough-on-crime rhetoric of Donald Trump’s presidential
campaign throughout 2016).

TOO MUCH MONEY

I’ve just argued that corrections and criminal justice budgets appear to be
too small to explain the amount of cost-cutting attention they receive. I now
want to suggest that however little states spend, it is still enough to thwart
another avenue of reform that many have raised: federal grants.

The Brennan Center for Justice at New York University Law School, for
example, recently proposed the “Reverse Mass Incarceration Act,” calling
on the federal government to give $20 billion over ten years to states that
reduce prison populations by at least 7 percent over three years without
seeing any real increases in crime.54 That sounds like a large program, but
again, state and local governments spend over $200 billion per year on
criminal justice, and about $80 billion on prisons and jails alone; at about
$2 billion per year, the Brennan proposal comes to less than 1 percent of
criminal justice expenditures and 2.5 percent of corrections spending. It
doesn’t seem likely to move the policy needle much. And the Brennan
proposal is about on the same scale as some of the federal criminal justice
grant programs already in effect. Between 1993 and 2012, eight major
grant-making arms of the US Department of Justice awarded about $38
billion to state and local governments.55 As a percentage of annual criminal
justice spending, these grants consistently hovered (in total) around 2
percent for the states and under 1 percent for local governments.

I don’t want to be too pessimistic. Federal grants may fund pilot
programs that otherwise would have languished; if those programs succeed



and can then be scaled up, smallish grants can have outsized returns.56 As a
general matter, however, state and local governments are already spending
so much money that attempts to change criminal justice policy by just
paying them to be less punitive will likely fail. With a total budget of a little
less than $30 billion, the Department of Justice simply lacks the resources
to ratchet its grants up high enough.57

There’s other evidence to warrant skepticism. Consider a prominent
funding failure: the Violent Offender Incarceration and Truth in Sentencing
(VOI/TIS) Incentive Program, part of the sprawling and controversial
federal Violent Crime Control and Law Enforcement Act of 1994, which set
aside over $10 billion for states that adopted restrictive “truth-in-
sentencing” laws. These laws mandated that people convicted of specific
violent crimes had to serve at least 85 percent of their sentences before
becoming eligible for parole. Congress and the president lack the ability to
directly change state laws; VOI/TIS was an effort to bribe states to change.
By all measures, it did not succeed (although many seem to refuse to accept
this).58 A Government Accounting Office report on the impact of VOI/TIS
noted that although twenty-seven states adopted truth-in-sentencing laws,
only four said the grants really shaped their decision, and eleven said they
had a partial effect.59 For thirteen states, the grants were irrelevant, and
twenty-three more never adopted the laws at all. All told, despite the federal
government authorizing about $10 billion for the program, states claimed
only around $3 billion, leaving 70 percent of the money unclaimed.60

It’s also hard to see any evidence that truth-in-sentencing laws had any
real impact on prison growth, although the 2016 Democratic primary
campaign was rife with people accusing Hillary Clinton of “causing” mass
incarceration by supporting her husband’s 1994 crime bill.61 There’s been
little rigorous work done examining the impact of these laws, but it’s hard
to find any noticeable differences in incarceration trends among the states
that did not adopt truth-in-sentencing laws, that had such laws independent
of the grant, that were moderately influenced by the grants, or that were
seriously influenced by them.62 Furthermore, the nationwide rate of prison
growth declined steadily from the year before the VOI/TIS grants became
available through the 2000s.

Perhaps most striking is the case of New York, one of the four states that
said it was heavily influenced by the program to adopt truth-in-sentencing



laws. Between 1996 and 2001, New York received over $100 million in
VOI/TIS money, more than any other state. Yet its prison population began
to steadily decline in 1999, right in the middle of getting millions of dollars
from the VOI/TIS program. Even as the legislature was taking money to
make laws tougher, prosecutors simply started sending fewer people to
prison (in part due to New York’s sharp drop in crime).63

A rather different approach to incentivizing states, which, like VOI/TIS,
has yielded disappointing results, was used in the federal Sex Offender
Registration and Notification Act (SORNA), which was part of the broader
Adam Walsh Child Protection and Safety Act of 2006. SORNA required
states to adopt a fairly punitive sex offender registration law or face a loss
of 10 percent of the funds they received through the Edward Byrne
Memorial Justice Assistance Grants program, a major federal program—
although one that awards only about $400 million per year. According to
the agency in charge of monitoring SORNA, as of early 2016 thirty-three
states had declined to adopt the standard, despite a compliance deadline of
2011.64 In general, states felt that the costs of losing the grant money were
less than the costs of implementing the program, so they just ignored it.
Once again, the amount at stake just didn’t measure up to the amounts state
governments were already spending.

AN OPEN WINDOW

The Standard Story bemoans the nefarious influence of private money and
private profit motives on prison policy and prison growth. But these
critiques take too narrow a view of what really drives our incarceration
policy. There are plenty of public actors who benefit from prison growth,
too, and who thus have an incentive to fight for tougher correctional
policies and to oppose reform efforts. And it seems likely that these actors
are consistently stronger and more influential than their counterparts in the
private sector. As a result, the emphasis on private prisons distracts
reformers from the people and groups who really shape our criminal justice
policies and laws. This misplaced attention is not without cost.

The fiscal crisis has opened the window for real reform. Yet that
opportunity will be squandered if reforms focus on the factors that are less
important. As we’ve seen, the Standard Story frequently puts its attention in



the wrong places. It overemphasizes the war on drugs, it cares more about
long sentences than it does about admissions driven by prosecutorial
aggressiveness, and it worries more about the private sector than the public.
The issues taking center stage are not irrelevant, but they are not the issues
that matter most.

So after a brief but closer look in Chapter 4 at the specific problems with
reform proposals being made today, I will demonstrate exactly how and
why prosecutors, politics, and the problem of violence drive mass
incarceration, and I will lay out an alternative set of reforms that confront
these issues directly.



CHAPTER FOUR

COSTS OF THE STANDARD STORY

AS CRIME ROSE DURING THE 1980S, THE POLITICS OF PUNISHment was simple:
no one—prosecutor, judge, legislator, governor, or president—could go
wrong by being tough on crime. States passed harsher laws, and prosecutors
filed more charges. Even as we entered the 1990s, and crime began to
decline, the politics and rhetoric of crime remained aggressively tough.

With hindsight, it’s easy to accuse politicians in the 1990s of overreacting
to a waning problem. Throughout much of the early part of the decade,
however, the decline in crime looked very much like a similar, transient
decline that had occurred from 1980 to 1984. The crack-related violence
that had spiked in 1984 was still on everyone’s mind, especially with
several prominent criminologists warning of a rising cohort of
“superpredators” who were going to create an even more dire crime wave.1
Compared to 1981–1990—the peak of the crime boom—the decade from
1991 to 2000 actually saw nearly 3,000 more murders, over 100,000 more
rapes, over 60,000 more robberies, and nearly 2.5 million more aggravated
assaults. Crime had begun to decline, but only slowly, and from such a high
peak that its costs were still significant over the 1990s.

Nevertheless, as crime declined, public fear of crime seemed to slowly
subside as well, even in the early 1990s.2 In fact, although state prison
populations grew over the 1990s, the rate of growth started to slow almost
as soon as crime rates began to drop. The causes of this slowdown are
poorly understood—if only because many commentators seem to
incorrectly assume that prison growth accelerated in the 1990s—but
changing attitudes surely played some role.3 As a result, the year 2000
seemed to present an opportunity to stop the rise in incarceration rates.



Crime was still steadily declining, and the post-dot-com recession hurt state
economies, leading to talk of cutting prison and other criminal justice
budgets. Yet the economy recovered fairly quickly—and then 9/11
happened, shifting the policy focus away from criminal justice reforms, and
the moment passed.4 Being tough on crime remained the norm.

After years of little change, the reform effort found itself revitalized
around 2008. Crime had continued to decline, prison populations had
continued to rise, and the country was hit with another, even deeper
financial crisis. One study found that between 2000 and 2007, legislatures
passed laws making sentencing and punishment tougher three times as often
as they passed more “progressive,” decarcerative reforms, only to see
progressive reforms outnumber harsher new laws by the same three-to-one
ratio between 2007 and 2012.5 This transformation in policy has excited
reformers, who regularly tout the latest “significant” reform bill working its
way through a state legislature. It is certainly a change in attitude that we
should embrace.

With criminal justice reform, however, there is always a caveat. Here,
there are three in particular. First, these reforms will likely yield
disappointing results. By and large, reforms have focused mostly on the two
main pillars of the Standard Story: making it harder to send “nonviolent
drug offenders” to prison, and cutting “long sentences,” often by expanding
parole options, usually just for people convicted of the same drug and other
nonviolent offenses. (There has also been a lot of discussion, but much less
action, concerning private prisons.)6 As reformers frequently tell me, these
reforms may reflect the limits of what is politically feasible. Aiming at
prosecutors is risky, and changing policies for violent crimes may be almost
impossible. That’s quite likely true (at least for now). None of that,
however, changes the fact that such a focus will ultimately produce
disappointing results.

Second, as we touched on before, it’s possible that the tactics used to pass
the reforms of today will actually complicate more substantive reforms in
the future. Several reform laws combine leniency for nonviolent offenders
with tougher sanctions for violent crimes. Even when reform efforts do not
do this, the rhetoric that reformers employ—we need to save prison beds for
“those who deserve them”—promotes a tough-on-(violent)-crime mentality.
It would be surprising if states that raised sanctions for violent crimes when



lowering them for nonviolent offenses then turned around and lowered the
punishments for violent crimes shortly thereafter. If they have argued that
they need to free up prison space for people convicted of violent offenses,
they may later find it difficult to cut back on sending people to prison for
those very sorts of crimes.

Third, one likely reason for the anemic natue of the reform results is that
politicians and reformers alike are understandably worried that reforms
could lead to an increase in crime, and that that increase would then make
future reforms unlikely. However understandable, there are some serious,
often unaddressed problems lurking in this position. If nothing else, it
overstates the risk of the reforms leading to an increase in crime. More
fundamentally, though, it may be that some reforms are justifiable even if
they do lead to more crime. It’s true that crime is costly—but so, too, is
punishment, especially prison. The real costs are much higher than the $80
billion we spend each year on prisons and jails: they include a host of
financial, physical, emotional, and social costs to inmates, their families,
and communities. Maybe reducing these costs justifies some rise in crime.
This argument may seem politically impossible, and that may be true, at
least today; I certainly get told that often enough. More thoughtful reforms,
however, could make this notion seem more viable down the road. For now,
however, this sort of deeper debate about values is completely off the table,
to our detriment.

This last point touches on what are perhaps the most important issues
here: What exactly is the relationship between punishment—prison, in
particular—and crime? And how should we balance the costs of crime
against the costs of punishment? These are the sorts of issues where people
often have very firm beliefs, despite data that are actually quite complex,
nuanced, and contingent. It is impossible to understand what reforms make
sense without first understanding what we know—and, even more
importantly, do not know—about what causes crime to rise and fall. It is
also impossible to know what reforms are desirable without carefully
thinking through all the various benefits and costs of enforcement.

Let’s start by looking at the reforms that have been proposed so far, to see
more clearly what they may get right and what they probably get wrong.
Then we’ll turn to the more fundamental question: How, in ways both small
and large, should we think about the impact of decarceration on crime?



THE REFORMS SO FAR

For the past several years, The Sentencing Project has published an annual
review of state-level sentencing reforms.7 Given the fact that hundreds of
new laws have been passed since 2010, it may be helpful to look at a single
year. Here we’ll examine the prison and sentencing reforms that took place
in 2013.8

Most of the 2013 reforms, unsurprisingly, focused on nonviolent crimes
and drug offenses. The most common reforms, adopted in nine states,
softened sentencing laws for drug crimes; three states raised the dollar
threshold for property crimes (following in the wake of six other states
having done the same thing in prior years). Some reforms expanded parole
opportunities for people serving time for nonviolent crimes, and one
increased the amount of time that those nearing release could spend in
transitional programs—but excluded all of those convicted of index violent
crimes (murder or manslaughter, forcible sexual assault, aggravated assault,
and robbery) as well as some other types of violent crimes. A handful of
other reforms, however, apply to violent and nonviolent offenses alike, or at
least did not explicitly exclude all violent crimes from their reach. One
state, for example, didn’t exclude people convicted of some violent crimes
from an expansion of parole, and another permitted courts to divert people
convicted of both nonviolent and some violent crimes to alternative
sanctions. Another required all new criminal law proposals, for both violent
and nonviolent crimes, to come with racial impact statements—reports
detailing how enforcement of the new law would change the racial
composition of those arrested, convicted, or incarcerated by the state.

Finally, a few reforms focused explicitly on the treatment of violent
crime. One state repealed its death penalty—although for all the media
attention the death penalty gets, it impacts a vanishingly small fraction of
cases (just 0.3 percent of all state prisoners, and 0.04 percent of all people
under state correctional observation, are on death row). More significantly,
another state launched a task force to look into reforming its truth-in-
sentencing law for violent offenders, which it did, fairly dramatically, the
next year. This last reform, however, remains a very distinct exception, and
all told, nearly 70 percent of the 2013 reforms either completely or
primarily excluded those convicted of violent crimes.



One clear feature of these reforms is that they focus more on the back
end than the front end of the system: on hastening release through parole
reform, for example, rather than preventing admission (or even conviction)
in the first place. Most of the drug reforms, for example, cut mandatory
minimums and expanded judicial discretion over how much prison time to
impose; only two effectively cut back on admissions by raising the drug-
weight bar for felony offenses. The two reforms directed at violent crime
also focused on time served. Even some of the reforms that raised the
threshold for property crimes just made adjustments within the various
felony categories, rather than raising the cutoff between misdemeanor (jail
time) and felony (prison time) offenses.

The same patterns appear in the other editions of The Sentencing
Project’s annual reports as well as in a parallel series of reports produced by
the Pew Charitable Trust’s Public Safety Project. The review of state
legislation from 2000 to 2008 discussed at the beginning of this chapter
makes similar findings.

I don’t want to seem overly pessimistic. For those who get released early,
the reforms matter. At the same time, the impact of back-end reforms will
likely disappoint, because they’re missing the real heart of prison growth,
namely admissions. My concerns here are not theoretical. We have had
several years of reforms now, and their impact remains unimpressive. Take
Mississippi, which in 2014 implemented a spate of reforms that raised the
cutoff for felony theft (from $500 to $1,000), made probation presumptive
for thefts of under $1,000, expanded parole options for nonviolent
offenders, and increased access to drug courts.9 At the time, only 43 percent
of Mississippi’s inmates were in for violent crimes, so focusing on
nonviolent offenses should have mattered more there than in other states. It
was also the one state that cut the minimum time that those in prison for
violent crimes had to serve, from 85 percent of their maximum sentences to
50 percent.

First, the good news. In 2013, Mississippi’s prison population was almost
22,000. Without reforms, that population was expected to rise to almost
24,500 by 2024; the Pew Public Safety Project predicted that the reforms
would push the population down to about 20,500 by 2016, followed by a
rise to 21,000 by 2024. So far, declines have beaten the forecasts, as the
prison population fell to under 19,000 by 2015, where it remained as of



early 2016.10 That’s a decline of almost 14 percent since 2013, to a level
more than 22 percent below what was predicted for 2024 without reforms—
nothing to scoff at. But 19,000 gets Mississippi back to where it was in
1999. In 1990, after years of prison growth and at the peak of the crime era,
Mississippi had just over 8,000 people in prison. In 1978, it had just under
3,000. So 19,000 is still 137 percent higher than the state’s 1990 prison
population, and 533 percent higher than its 1978 population. By most
standards, then, Mississippi remains a mass-incarceration state despite the
reforms. With 19,000 people in prison, its incarceration rate is still 635 per
100,000, above the current national average and higher than that of almost
any other country in the world. And for now, Mississippi’s prison
population appears to be holding steady, a seemingly common occurrence
in reform states, which often experience short-run declines followed by
stasis.

Zooming out from specific states, we can easily see the limited impact so
far of reforms in the national numbers. It’s true that the US prison
population dropped for the first time in over forty years in 2010.11 We
should, however, take a closer look at that decline. First, it has been pretty
small. From their 2010 peak to 2014 (the last year for which there is data),
state prison populations fell by about 4 percent. That’s a reduction of about
56,000 people, bringing state prison populations down from 1.41 million to
1.35 million. An improvement, but not a sharp one. And there’s a catch:
about two-thirds of the decrease—35,000 of the 56,000—is due solely to
California, whose path to decarceration is highly idiosyncratic, and whose
precipitous decline in prison populations also appears to have stabilized
pretty quickly.12 Excluding California, state prison populations since 2010
have seen a drop of just under 2 percent. At this rate, it will take more than
thirty years, until 2049, for prison populations to return to where they were
when crime rates peaked in 1991. To return to 1978 levels, it would take
almost ninety years.13

Figure 4.1 Rate of Prison Growth: 1979–2014



Source: US Department of Justice, Bureau of Justice Statistics, “Data Collection: NPS
Program,” www.bjs.gov/index.ctm?ty=dcdetail&idd=269.

Second, it isn’t clear how much credit the spate of post-2008 reforms
deserve for these drops. Figure 4.1 plots the annual rate of change of state
prison populations over time. Prison populations grew faster and faster
through the early 1990s, at which point the rate of change immediately
slowed. The results shown in Figure 4.1 are consistent with two fairly
distinct stories. One is that there were two periods of slowing growth, 1993
to 2001 (likely fueled by falling crime and the dot-com bust, which began
in early 2000) and 2010 to 2014 (driven by current reforms and economic
austerity). The other, however, is that prison growth generally slowed down
over the entire period between 1993 and 2014, just not consistently every
year. We can’t be sure which story is correct. Quite likely, both are.
Declining crime, which persisted from the 1990s through the mid-2010s,
diminished the urgency of locking people up. At the same time, the 2008
crisis and the subsequent reforms likely encouraged further declines.



Regardless, Figure 4.1 suggests that even the small decreases we’ve seen
since 2010 are not entirely attributable to reforms, but are partially the
continuation of a preexisting trend tied to falling crime.

THE VULNERABILITY OF REFORMS

The reforms that the states have passed so far have focused on highly
salient but ultimately less important issues, and their impacts have been
slight, especially when we look beyond California. If this were just a slow
start, there may not be much to be concerned about; we would do best, in
that case, to give these reforms more time.

This may not just be a slow start, however. As I’ve already stressed, the
rhetoric and actions of reformers today may make deeper reforms tougher
to get approved in the future. Furthermore, there are still many ways in
which the current reforms can falter or be reversed. For instance,
prosecutors, never the target of reforms themselves, often retain enough
discretion to undermine reforms if they want to. And reforms have not
targeted any of the political problems that caused us to overreact to rising
crime in the first place, leaving us vulnerable to similar responses in the
future.

That’s the state of current reforms. Progress has been slow and
inconsistent, and whatever gains there have been remain vulnerable.
Whether the results are good or bad, however, turns on what we think the
optimal level of incarceration should be. How deep do we want these cuts
to go? To answer that, we need to think a bit more about the costs and
benefits of prison.

A CONSISTENT STORY

One thing that is clear from the rhetoric of policymakers on all sides of the
reform debate is that everyone remains haunted by the precipitous rise in
crime from the 1960s through the 1980s. However bipartisan the push for
decarceration is, so, too, is the claim that “we can cut prison populations
without causing crime to rise.” This formulation makes clear that whatever
the costs of large-scale incarceration, the costs of higher crime are worse.

The sentiment is understandable, given the magnitude of the crime drop
since 1991. Had murder and manslaughter, forcible sexual assault, robbery,



and aggravated assault rates remained at their 1991–1992 peaks, then
between 1993 and 2014 there would have been about 250,000 additional
murders, 700,000 more forcible sexual assaults, about 7.7 million more
robberies, and 8.5 million more aggravated assaults. That would have been
more than 10,000 additional murders per year, and more than 1,000
additional aggravated assaults per day—for twenty-two years. The numbers
for property crimes are even larger: there would have been 31 million more
burglaries, 54 million more thefts, and 17 million more car thefts. That’s an
extra 3,800 more burglaries and 6,700 more thefts per day—again, for
twenty-two years.

We have made remarkable gains. And for all these reductions in
offending and victimization, official violent and property crime rates are
still high compared to the early 1960s, suggesting that we could push the
crime rates down further still.14 People will understandably resist policies
that threaten the gains we’ve made, or that seem to prevent us from
reducing crime even more. To understand the costs and benefits of prison,
then, we need to start by tackling the question of what role exactly soaring
incarceration played in the drop in crime. It’s not just a question of how
much of the post-1991 crime decline resulted from rising incarceration, but
of how much worse things would have been in the 1970s and 1980s without
it.

DID MASS INCARCERATION CAUSE CRIME TO DROP?

There is little middle ground in the debate over the impact of rising
incarceration on crime. On the one hand, defenders of imprisonment point
to the fact that the drop in crime occurred at the same time that prison
populations kept rising. On the other hand, reformers point to a large
number of empirical studies that seem to show little relationship between
falling crime and rising prison populations; they also note that both
incarceration rates and crime rates rose together over much of the 1970s
and 1980s, further suggesting that incarceration can’t stop crime.15

There are many reasons for this disagreement. Some of it is surely
ideological: knowing a person’s view on the impact of prison on crime
provides a lot of information about other political views. Some of the
disagreement, though, reflects the fact that data here are messy. The



problem is that a major statistical challenge bedevils most efforts to
measure how prison influences crime—in a way that causes most studies to
understate the impact that prison has on it.16 There are some studies that
address this defect better than others, however, and these stronger studies
indicate that rising prison populations played an important role in
restraining crime growth over the 1980s, but that the effect of incarceration
weakened as prison populations continued to grow into the 1990s and
2000s. The returns on locking one more person up were much greater when
crime was high and prison populations were low (the 1980s) than when the
opposite was true (the 1990s and, especially, the 2000s and 2010s).
Furthermore, even though prison “worked”, we could have achieved the
same decline in crime more effectively by investing in other, less costly,
less brute-force solutions.

Steven Levitt (of Freakonomics fame) estimated that as much as 25
percent of the crime drop, at least during the 1990s, came from higher
incarceration rates.17 Two sociologists in turn found that between 1978 and
1990, each additional prison-year (i.e., locking one more person up for one
more year) prevented 2.5 violent crimes and 11.4 property crimes, which is
consistent with Levitt’s results; between 1991 and 2004, however, those
numbers fell to 0.3 violent crimes and 2.7 property crimes.18 So prison was
important, but it is much less important now. In fact, it’s quite likely that the
remaining crime-fighting effect incarceration still has is sufficiently slight
that the costs of incarceration—not just the fiscal costs to the state, but the
various collateral costs to inmates and their families—exceed these gains.
Whatever it did before, prison growth now almost certainly imposes a net
social loss.

This declining impact of prison on crime is both good and bad news for
reformers. The good news is clear. Reforms that cut back on prison
populations should not lead to an increase in crime, because if current
increases in prison populations aren’t really reducing crime—if other
factors are driving that change—then modest decreases in incarceration
levels shouldn’t increase crime either. Furthermore, as prison cuts get
deeper, the risk of rising crime can be tempered by spending the savings on
more efficient alternatives.

The bad news is a bit more speculative. As prison populations shrink,
prisons appear to become more effective; their current ineffectiveness is



partly due to scale. So while we have room to cut back, there may be a
point at which cuts in prison populations do lead to perceptible rises in
crime, which as a political matter may end or even reverse reforms.19 Yet
prison is by no means the only thing that drove crime rates down from the
1990s to the 2010s. Besides prison, crime is shaped by the number of
police, the unemployment rate, wage levels, the number of crime-aged
young men in the population, immigration levels, cultural attitudes toward
violence, technological improvements, and so much more.20 All these
factors have changed since the 1980s as well, many in ways that helped
reduce crime. If all these other crime-shaping factors remain where they are
now, then the bad news may not be so bad. None of these factors operates in
a vacuum: the effectiveness of and need for rising prison populations in the
1980s may have been due in part to some of these other factors being
“worse.” People exposed to lead when they are young, for example, are
thought to be more likely to engage in criminal conduct when older and
those who were in their teens and twenties in the 1970s and 1980s had been
exposed to much more lead than today’s young people.21 Now that lead
exposure (and many other such factors) are at “better” levels, prison may be
less necessary than before, making even deeper cuts more possible.

There is certainly reason to believe that the overall proclivity of people to
engage in crime is lower today than it was just a few decades ago. We have
just weathered a severe recession, along with a Baby Boomer–sized cohort
of Millennials aging into their peak crime years, without any apparent
faltering in the decline in crime.23 This is a somewhat simplistic analysis,
but it at least suggests that we may be less vulnerable to rising crime than
we were before. In fact, one researcher has suggested that asking, “What
caused the decline in crime?” is the wrong question. What we should be
asking is, “What caused the surprising rise in crime?,” treating the increase
between 1960 and 1991, not the decrease from 1991 until today, as the
anomaly that needs explaining.24 Viewed in this way, we may have even
more room to be aggressive in rolling back prisons.

One challenge that we face is that while social scientists have a long,
generally accepted list of the factors (besides prison) that shape crime, there
is little agreement on how much each factor matters, how the factors
interact with each other, and how their impacts vary over time.22 Everyone,
for example, agrees that having more police generally reduces crime. The



size of that effect, however, is subject to intense disagreement. Moreover,
we have almost no idea how that effectiveness changes in the presence of
other factors: Does the effectiveness of policing vary with, say, the age of
the population, or the level of poverty? Most models just report the average
effect over time, not how it changes over time.

In the end, our predictions are limited by just how little we know about
the complex ways in which all the causes of crime have interacted in the
past and the ways in which they will interact (perhaps differently) in the
future.

It is also imperative to understand the limited nature of the claim about
prison’s effectiveness. To argue that prison growth contributed to 25 percent
of the drop in crime does not mean that it was an efficient use of resources:
perhaps we could have achieved an equally large decline in a way that was
less fiscally and socially costly. In fact, the evidence does not tell an
encouraging story about the effectiveness of prison. It appears as though
rehabilitation programs outside of prisons do a much better job of reducing
crime, and there’s little evidence of “specific deterrence,” the “scared
straight” idea that going to prison itself prevents future offending.25 The
evidence also suggests that the threat of prison generally fails to
significantly deter those who have not been locked up before (what is called
“general deterrence”).26

Of course, perhaps the goal of prisons is neither rehabilitation nor
deterrence, but simply to incapacitate the person until he no longer poses a
threat, or to lock offenders up for purely moralistic, “retributive” goals. As
we’ll see in Chapter 7, if the goal of prison is to incapacitate, we do it very
poorly. In fact, it’s possible that many of the gains from incapacitating
someone are offset by the person committing more crimes than he
otherwise would have after he is released—the exact opposite of
deterrence.27As for retribution, it isn’t really focused on what prison
accomplishes, so the sorts of policy issues raised here are largely irrelevant.
It is, however, a powerful cultural value that permeates punishment today.

Even studies claiming that prison played a significant (short-term) role in
reining in and reversing the crime rate often acknowledge that other
approaches would have worked better. Hiring a police officer is probably
about as expensive as hiring a prison guard, for example, but investing in
police has a much bigger deterrent effect and avoids all the capital



expenditures of prisons. Steven Levitt has estimated that $1 spent on
policing is at least 20 percent more effective than $1 spent on prisons.28

In sum, cutting prison populations need not expose us to rising crime.
Reformers likely have room to be more aggressive than they have been so
far. Or, to put the blame where it more properly belongs, politicians have
room to be more daring. The impact that each additional admission to
prison will have on the crime rate is surely weak at present, given how large
the prison population is. As the prison population shrinks, any risk of
increased crime would ideally be addressed through smarter, more efficient
approaches. That said, even though non-incarcerative alternatives may be
more efficient, they carry more political risks. Unfortunately, as we’ll see in
Chapter 6, no one is proposing ways to minimize these risks, which will
ensure that politicians generally won’t be more adventurous, even if they
could—and should—be.

BEYOND THE $80 BILLION

Up to this point, I have argued that we can likely cut prison populations
without pushing crime up. This approach implicitly accepts the view of
reformers and politicians that crime reduction is paramount. Whatever good
it may do, a reform that risks an increase in crime is unacceptable under this
formulation. This is a troubling position for reformers to take: the idea that
lower crime is the only acceptable goal simply isn’t true. There are other,
competing goals that are also desirable.

We don’t spend all our money on crime control, despite non-zero levels
of crime. We don’t, for example, insist that everyone serve as a police
officer. Nor, contrary to what some libertarians may think, have we gutted
the constitutional protections that hinder policing and preserve fundamental
personal rights. We could have less crime—but we also want more schools,
more privacy, and lower taxes. There’s a level of crime we’re willing to
accept. No politician will say this publicly, but it’s inarguably true.

Yet people often miss or downplay this point, ignoring the fact that
criminal justice goals have to be balanced against other ones. For example,
the Supreme Court’s 2004 decision in Blakely v. Washington forced many
states to weaken guidelines they had adopted to constrain judges at
sentencing.29 A few years later, one scholar purported to find the opinion’s



“silver lining”: states with guidelines saw crime grow faster in the 1980s
and drop more slowly in the 1990s than states without guidelines, so by
invalidating these states’ guidelines, Blakely “saved them” from their
seemingly higher-than-necessary crime rates.30 Perhaps it did. Maybe the
guidelines reflected ignorance, or problematic penny-pinching, or some sort
of interest-group manipulation. Or maybe the impact of guidelines on crime
reflected a rational tradeoff. Some states may have been willing to accept
higher levels of crime in exchange for better-funded schools, better
hospitals, or lower taxes. Less crime is better than more, of course, but
that’s not a decision made in a vacuum.

The current debates over criminal justice reform suffer from similar
myopia. There is no discussion, even by those outside of politics—who
have more freedom to ask such questions—about what the optimal level of
crime should be, or about the other things we could gain if we directed
criminal justice spending elsewhere. Why is crime control inherently more
important than education or medical research or public health? Even in the
few moments when these tradeoffs do come up—like when Vermont
senator Bernie Sanders argued that we should invest more in schools and
less in prisons—it is often in the context of reducing crime more efficiently,
not because investing more in education should be prioritized over crime
control on its own terms.

Here, however, I want to focus on a narrower issue—not on the costs that
prison spending imposes on other government programs by “crowding out”
funding, but on the costs that incarceration imposes on offenders, their
families, and their communities. These costs alone, too frequently
overlooked, should make us rethink our emphasis that the costs of crime are
the “only” ones that matter, although most cost-benefit analyses of prisons
tend to omit these. What if a reduction in prison populations would allow
100,000 children with at least one parent in prison to now have both parents
at home, but at a cost of a 5 percent rise in aggravated assaults (or even
some number of additional murders)—is this a fair tradeoff, even assuming
no other criminal justice benefits (like lower future offending rates among
these children)? According to our current rhetoric, the answer seems to be
no. But isn’t this a debate worth having? Given the magnitude of mass
incarceration and our historically low crime rates, isn’t this a debate we
need to have now? As long as the narrative is that “we can lower prison



populations without lowering crime,” “lowering crime” remains the primary
goal. All the other costs associated with prisons are secondary. Before
simply accepting that framework, let’s at least look at what these other costs
are.

Most immediately, there are the costs to the inmate while in prison.
Prisons are less violent than shows like HBO’s Oz suggest, yet they remain
dangerous places.31 Although data are scarce, assault rates appear to be
higher in prisons than in the general population (perhaps even after
controlling for the elevated levels of violence in the neighborhoods that
inmates disproportionately lived in prior to their convictions).32 Levels of
sexual assault are high enough that Congress, which has generally taken a
fairly unsympathetic, tough-on-crime stance toward prisoners, passed the
Prison Rape Elimination Act in 2012 to try to reduce its incidence. Prisons
are known to cause mental health problems in some prisoners and to
exacerbate preexisting mental health issues in others, and the overall health
effects of being in prison are alarming: some studies suggest that for each
year an inmate spends in prison, he or she ages the equivalent of two years,
at least in the short run.33 Of course, counting these harms as “costs” is not
universally accepted. At least in the United States, many feel that one of the
goals of prison is for the prisoner to suffer. This is not how most other
Western countries now view prison, but it is still the reality here.34 To many,
then, the suffering the prisoner experiences isn’t really a cost, and it may
even be a benefit.

Then there are the costs to the inmate outside of prison. Even putting
aside the various legal impediments former prisoners face, people who have
been released from prison encounter a wide range of costs and risks. They
are more likely to overdose on drugs (since drugs outside of prison are
cheaper and more potent, and a person’s tolerance declines while
incarcerated); they leave prison less healthy than when they went in; their
family ties are weakened, if not broken; they find it harder to get jobs; and
the jobs they do find provide fewer hours, are less secure, and pay less per
hour than the jobs they could have landed without a prison record.35 Some
of the employment harms come from losing skills while in prison, as well
as the loss of contacts that everyone relies on to find jobs and
discrimination by employers who are not willing to take a chance on
formerly incarcerated people. Some of these costs are then exacerbated by



legal barriers, like being barred from certain jobs, being forced to declare
prior convictions on job applications, being banned from public housing
and denied welfare support, and so on. All of these obstacles increase stress,
decrease income and family stability, contribute to future recidivism, and
simply make life less enjoyable and more difficult.

These are not just costs for the prisoner; many of them are costs to
society. People who are sicker after their release will put more demands on
health-care services, including public health-care programs like Medicaid.
Unemployed and underemployed former prisoners pay less in taxes than
they would have if they had not gone to prison and had held down jobs, and
they need more government support. We all end up paying for their
diminished health and opportunity levels—although it is the former prisoner
who certainly pays the most.

Beyond the costs that fall on the prisoner (and indirectly, everyone else)
are those borne by the prisoner’s family. Even if one thinks that none of the
costs to the inmate should count—that committing a crime effectively
removes the prisoner from “counting” at all, a harsh and unforgiving view
of offending that nonetheless often seems politically popular—the costs to
his or her family seem harder to ignore. There are financial costs, like the
loss of the income the inmate used to bring home, as well as the exorbitant
charges imposed on the collect calls that prisoners make, and the costs in
time, money, and inconvenience and discomfort of having to travel to visit a
family member at a far-flung institution (over half of all people in prison
are housed one hundred to five hundred miles from home, and over 10
percent are more than five hundred miles away).36 Some costs are
emotional, including the stigma that comes from being married or related to
someone in prison, the private sense of loss that comes from being
separated from a loved one, and the anxiety of worrying about a family
member or partner being mistreated or lonely in prison.37 And even if the
impact of incarceration on divorce appears slight, it surely weakens and
undermines marriages.38

The costs to the inmate’s community are also significant. In this context,
incarceration can be thought of like chemotherapy or radiation treatment: it
targets a disease, but in a blunt way that causes a lot of collateral damage
and if not properly calibrated it can do more harm than good. It may reduce
crime, to the benefit of those who live in the community, but if imposed too



broadly, real costs emerge. Returning prisoners, for example, may spread
diseases they contract in prison, such as sexually transmitted diseases
(STDs) or tuberculosis (TB). Incarcerating too many people, especially
more minor offenders, can make a neighborhood less safe by undermining
its “social control,” the extent to which the neighborhood can police itself.39

Obviously, serious violent offending undermines social control, but those
who commit lesser offenses may provide more pro-social functions than
their minor offending offsets.

Large-scale incarceration can even change how people date and marry.
“Dating markets” work best when the sex ratio is as close to fifty-fifty as
possible. Mass incarceration, however, can skew this ratio—in one study of
high-incarceration neighborhoods in Washington, DC, the ratio dropped as
low as forty men for every sixty women.40 The result, perhaps ironically, is
that the remaining men have more leverage in the dating market, since men
are in scarce supply. In one series of interviews, people said they felt the
imbalance led to more men having multiple partners, to women agreeing to
engage in riskier sexual behavior, and the like.

Thus the question isn’t simply, “Will a reduction in the prison population
raise crime?” It’s also, “Will a reduction improve relationships, mitigate
exposure to TB and STDs, improve the wealth and stability of individuals
and neighborhoods?” Framed this way, a rise in crime should not
automatically trigger an immediate stop to reforms. Obviously rising crime,
like rising incarceration, can undermine relationships, cause real physical
and emotional harms, and weaken neighborhood functioning. But we need
to think carefully about how to balance the costs of crime against the costs
(and benefits) of enforcement.

The current nature of the prison reform movement provides some
provocative evidence about whether we are achieving this sort of balance.
Both crime and punishment are geographically concentrated, and they are
disproportionately higher in poorer areas whose residents are more likely to
be members of minority groups. Some who are wary of reforms thus point
out that poor minority communities have been the biggest beneficiaries of
the crime drop, and so we should oppose reforms out of a sense of racial
justice.41 Yet many of these supposed beneficiaries are leading reform
efforts like Black Lives Matter. I suppose one could argue that they just
don’t “get it,” that out of ignorance or something else they are protesting the



very thing that made their communities safer. The reality, of course, is that
those who are protesting are those who have seen both the benefits and
costs up close, and have decided that the costs now are simply too great.42

FEAR

The current slate of reform policies does not seem to be driving down
prison populations as quickly as many people hoped it would. People’s faith
in the Standard Story is surely one reason why expectations were high. But
fear could also help explain the anemic state of prison reform. The increase
in crime from 1960 to 1991 was real, and it was profoundly destructive.
And although prison may not have been responsible on its own for the
decline that started in 1991, it seems as though it played a major role;
indeed, many people credit it with stopping and reversing the rise. Pushing
back too hard against incarceration is surely risky for politicians, who are
not willing to take a chance on society ending up back where it was in the
1970s and 1980s, or even to appear to be willing to take that chance. The
statistics are on the side of reform, but there are real risks for policymakers
who rely on them. The rise in violent crime in 2015—reported as this book
was going to press—certainly adds to that risk, even if reforms are not
responsible for the increase.43

Yet while incarceration “worked,” it worked in a brute-force manner.
There were other, more efficient routes we could have taken but didn’t, for
structural and political reasons that reformers are not really addressing.
Furthermore, the crimes that prison prevented have to be weighed against
the personal, familial, and community costs it has imposed in the process.
Crime is not the only societal outcome that incarceration implicates.

I don’t know what the optimal size of our prison population should be.
No one does, in part because no one is really asking. But it’s almost
certainly true that no matter one’s views on the goals of the criminal justice
system, cuts far deeper than what current reforms are producing are needed.
So it’s worth asking what our prison reforms should actually aim to achieve.
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CHAPTER FIVE

THE MAN BEHIND THE CURTAIN

FEW PEOPLE IN THE CRIMINAL JUSTICE SYSTEM ARE AS POWERful, or as central
to prison growth, as the prosecutor. Recall that over the 1990s and 2000s,
crime fell, arrests fell, and time spent in prison remained fairly steady. But
even as the number of arrests declined, the number of felony cases filed in
state courts rose sharply. In the end, the probability that a prosecutor would
file felony charges against an arrestee basically doubled, and that change
pushed prison populations up even as crime dropped.

Yet here’s the remarkable thing. For all their power, prosecutors are
almost completely ignored by reformers. No major piece of state-level
reform legislation has directly challenged prosecutorial power (although
some reforms do in fact impede it), and other than a few, generally local
exceptions, their power is rarely a topic in the national debate over criminal
justice reform. They are essentially invisible.

Perhaps the most revealing example of this invisibility comes from a
report by the National Research Council on the causes of prison growth.1
The NRC is the branch of the prestigious National Academy of Sciences
tasked with producing expert reports on important public policy issues.2 Yet
when called on to explain the causes of soaring incarceration rates, it barely
discussed the role of prosecutors at all.3 In this chapter I confront this
startling blind spot in our national conversation on prison reform.

A LITTLE HISTORY OF THE PROSECUTOR

American prosecutors have not always operated as they do today:
politically powerful, directly elected and independent of almost any
oversight, and substantially better positioned than defense attorneys. Public



prosecutors have existed since the colonial era—although at that time they
were appointed, not elected—but they were generally not viewed with
much respect; even well after the American Revolution, victims often
preferred to hire private prosecutors to try their cases, even when public
prosecutors were available.4 Public prosecutors were generally younger,
less skilled, and less well-financed than private defense counsel.

The office of the public prosecutor underwent two major changes during
the Jacksonian era (1828–1850). First, Americans came to view appointing
officials like prosecutors and judges as a process potentially riddled with
corruption. Elections, they believed, would ensure that control rested with
the people, not with insiders.5 Second, states started pushing back against
private prosecutions, which increasingly struck people as morally dubious.
Prosecutors, many felt, should focus on doing justice, not solely on
winning. Across the country, a wave of legislation and state court opinions
eliminated or constrained private prosecutions.

Some aspects of the old system nonetheless endure. In certain states,
victims can still retain private prosecutors, although their scope is limited
and they are rarely used.6 Some jurisdictions also hire private lawyers to
serve as public prosecutors, an arrangement that can actually remind us why
states moved away from this model; in Ferguson, Missouri, for example, the
local prosecutors were known for being particularly (if ineffectively)
aggressive, in part because they were private lawyers who charged the city
by the hour and faced no cap on how much they could bill.7

As a general matter, however, prosecutors are now government officials.
Forty-six states call for the election of prosecutors (in Alaska, Connecticut,
Delaware, and New Jersey prosecutors are appointed), and 85 percent of
district attorneys are full-time public officials—a notable rise from 1974,
when only 44 percent of them were full-timers.8 In the 15 percent of
jurisdictions around the country still without full-time district attorneys, he
or she remains a public official, albeit one with a separate private practice
who has signed a contract with the county to handle its prosecutions.

Prosecutor offices tend to be fairly small. In 2007, almost 60 percent of
full-time prosecutor offices served communities with fewer than 100,000
people, and the median number of lawyers in these offices was three: one
elected DA and two assistant prosecutors.9 Yet while most offices are small,
most of the cases take place in larger counties with more professional



departments. Barely 11 percent of prosecutor offices were in communities
with more than 250,000 people in 2007, but these offices processed almost
60 percent of all felony cases; the 2 percent of offices in districts with over
1 million people alone handled over 20 percent of all felony cases.10

Two features of the modern prosecutor’s office demand particular
attention. The first is that the number of line prosecutors (those who
actually try cases) has grown significantly over the past forty years, but in a
somewhat peculiar way. From 1970 to 1990, the number of prosecutors rose
by 3,000, from 17,000 to 20,000. From 1990 to 2007 (the last year of
reliable data), the number of line prosecutors grew more than three times as
fast, to 30,000. This is the opposite of what one would expect. Between
1970 and 1990, violent crime rates rose by 100 percent, property crime
rates by 40 percent, and the number of line prosecutors by 17 percent. From
1990 to 2007, violent and property crime rates both fell by 35 percent, but
the number of line prosecutors rose by 50 percent—a faster rate of growth
than during the crime boom.

Given the data we have, measuring changes in the productivity of these
prosecutors is tricky. Table 5.1 attempts to estimate it using four different
proxies: index crimes per prosecutor, index arrests per prosecutor, index and
drug arrests per prosecutor, and prison admissions per prosecutor.11

Although none of these is a perfect measure of caseloads and productivity,
all four show the same general pattern, namely that prosecutors worked
harder and harder as crime rose throughout the 1980s, but then output per
prosecutor held steady or declined throughout the crime drop. This pattern
could provide an important explanation for why felony filings rose as crime
rates fell: there were simply more prosecutors. Even if individual
prosecutors were no more aggressive than prosecutors in the past, the
increase in staff size would lead to more cases even as crime declined.

Table 5.1 Various Measures of Prosecutorial Productivity, 1974, 1990,
and 2007



Sources: Data from John M. Dawson, “Prosecutors in State Courts, 1990,” US Department
of Justice, Bureau of Justice Statistics, March 1992, accessed August 24, 2016,
www.bjs.gov/content/pub/pdf/psc90.pdf; Steven W. Perry and Duren Banks, “Prosecutors in
State Courts, 2007—Statistical Tables,” US Department of Justice, Bureau of Justice
Statistics, December 2011, accessed August 24, 2016,
www.bjs.gov/content/pub/pdf/psc07st.pdf; US Department of Justice, Bureau of Justice
Statistics, “Arrest Data Analysis Tool,” accessed August 24, 2016, www.bjs.gov/index.cfm?
ty=datool&surl=/arrests/index.cfm; US Department of Justice, Bureau of Justice Statistics,
“Data Collection: National Prisoner Statistics (NPS) Program,” www.bjs.gov/index.cfm?
ty=dcdetail&iid=269.

The second is the magnitude of the discretion they wield. For example,
prosecutors have the unreviewable ability to decide whether to file charges
against someone who has been arrested, and they face almost no oversight
about what charges to file if they decide to move ahead with a case. The US
Supreme Court has made it clear that it will not regulate these sorts of
decisions: in 1985, the Court said this bluntly in Wayte v. United States,
calling the “decision to prosecute” something “particularly ill-suited to
judicial review.”12 So while this power is not new—public prosecutors have
had substantial discretion since their offices were founded—prosecutors
appear to be using it in increasingly aggressive ways these days.

Over the years, legislators have expanded this discretion by giving
prosecutors a growing array of often-overlapping charges from which to
choose. For example, the Model Penal Code, drafted by the prestigious
American Law Institute in 1962 as a framework to help states modernize
their criminal codes, included exactly two degrees of assault: simple assault



(for “bodily injury”) and aggravated assault (for “serious bodily injury”).
New York State, however, now has twenty-three or so assault offenses,
many of which overlap. Take “Assault on a Judge,” which is simply
“Second Degree Assault” with the additional fact that the victim is a judge
trying to perform his official duties.13 Second Degree Assault is a Class D
felony; on a judge, Class C. A prosecutor in New York facing a case that
qualifies for Assault on a Judge can nonetheless charge the case as Second
Degree Assault if he wishes. No one can review this, and the difference
matters. The statutory maximum for a Class D felony is seven years,
compared to fifteen for a Class C. By the choice of charge, the prosecutor
can more than double the potential sentence a defendant faces.

While in New York the choice of charge only affects the ceiling (at one
year, the minimum for a Class C felony is the same as for a Class D), in
many states the choice of the charge can determine both the minimum and
the maximum, which means that prosecutors can restrict judges to narrow
sentencing ranges.14 I once heard a retired DA tell a conference that he and
his colleagues would figure out what the “just” sentence for a defendant
was, and then try to pick the right set of charges to make sure the judge had
to impose something close to that. One observer has gone so far as to joke
that “one premise of mandatory minimums is that prosecutors are
competent to decide appropriate sentences until they become judges.”15 We
trust no one, except the prosecutor.

Prosecutors can use their discretion to be lenient, but there is basically no
limit to how prosecutors can use the charges available to them to threaten
defendants as well. Take the landmark 1978 Supreme Court case of
Bordenkircher v. Hayes.16 Paul Hayes wrote a fraudulent check in
Kentucky, where the routine sentence at the time was two to ten years in
prison. Owing to his prior criminal history, however, he qualified for a now-
repealed repeat offender enhancement, which carried a sentence of life. The
prosecutor offered Hayes a deal: plead guilty to the fraud, and he’d
recommend a sentence of five years, but if Hayes insisted on going to trial,
the prosecutor would invoke the repeat felon law and seek life. Hayes
gambled, went to trial, lost, and received a life sentence. He appealed,
arguing that such a disparity between the offer and the threat was coercive
to the point of violating his due process rights. The Court disagreed, and the
lesson of Bordenkircher is clear. No matter how unjust or uncommon the



charge, if the facts fit, the prosecutor can charge it, or even just threaten to
charge it.17

This is a tremendous amount of power for one official to have, and it is
made all the more powerful by the fact that prosecutors generally wield it
out of public view. Nearly 95 percent of the cases that prosecutors decide to
prosecute end up with the defendant pleading guilty.18 For all the courtroom
drama we see on Law & Order, nearly everyone in prison ended up there by
signing a piece of paper in a dingy conference room in a county office
building, or in a dingier room in a local jail.

This lack of a public record actually makes it easy for prosecutors to look
less aggressive than they are. A striking example comes from the federal
system, where a single criminal act can implicate numerous overlapping
statutes, some of which carry vicious mandatory minimums while others do
not. Congress has recently set about trying to roll back some of these
mandatory minimums, but the lobbying organization for federal trial
lawyers, the National Association of Assistant United States Attorneys, has
pushed back strongly. One of the NAAUSA’s arguments is that the
mandatory minimums should not be repealed because they are almost never
used, but instead are saved only for the worst of the worst defendants.19 At
a simple level, the NAAUSA’s argument appears correct, since few federal
inmates have been sentenced to these mandatory minimums. But federal
prosecutors often wield the threat of the mandatory minimum to persuade a
defendant to plead guilty to a charge that doesn’t carry such a stiff sentence.
Using a gun during a drug deal can result in a mandatory minimum of up to
thirty years under a particular statute.20 A prosecutor, however, can tell a
defendant that if he pleads guilty to just the drug charge, the prosecutor will
make the gun disappear. The threat of thirty years is enough to terrify most
defendants into agreeing.21 So even if the mandatory minimum is rarely
imposed, it is used much more often. But thanks to the plea process, the
public almost never sees how prosecutors actually deploy it. If the public
were able to observe how often federal prosecutors threaten relatively
minor defendants with these mandatory sentences, there would (perhaps) be
a backlash.

Plea bargaining not only shields prosecutors from accountability, it also
makes them more powerful by allowing them to process more cases per
year. Pleas can be resolved in a matter of days, compared to the weeks or



months that would go into a trial. Most commentators admit that the
criminal justice system in the United States would grind to a halt if plea
bargaining were banned.22 The handful of jurisdictions that have attempted
to abolish plea bargaining have quickly given up, if they ever really stopped
it at all.23 Furthermore, plea bargains help prosecutors work around
weaknesses in their cases. Even if the main case is weak, a prosecutor can
come up with a set of charges and sentences that are more appealing to the
defendant than the risk of something worse at trial. Given that defendants
have almost no constitutional right to discovery during the plea process,
prosecutors are often able to convincingly bluff with weak hands, especially
given the sorts of threats that Bordenkircher allows and harsh sentencing
laws facilitate.24

Taken together, these attributes and tools make prosecutors the most
powerful actors in the criminal justice system. While the police determine
who “enters” the criminal justice process, prosecutors have complete
control over which cases they file and which ones they dismiss. If
prosecutors decide to move a case forward, their choice of what charges to
bring is limited solely by what they think they can prove—or what they
think they can convince defendants they can prove. These charges in turn
often place significant limitations on the sentences that judges can impose.
Prosecutors are free to threaten whatever severe sanctions legislators have
passed, and legislators have been happy to enact tougher and tougher laws.
It’s true that judges are required to sign off on pleas and can thus reject
those they find unsatisfactory, but in general, they will acquiesce to the
deals struck by the prosecutors and defense attorneys.

Prosecutors, as we’ve noted, have used this power to drive up prison
populations even as crime has declined over the past twenty or so years. To
date, however, no state- or federal-level proposal aimed at cutting prison
populations has sought to explicitly regulate this power.25 Everyone else in
the criminal justice system currently faces reforms, such as efforts to
change interactions between civilians and police, or to amend sentencing
laws and parole policies. But prosecutors have remained untouched.

In a few cases, the ballot box has been used to try to regulate prosecutors,
and voters have recently deposed a few individual prosecutors over
concerns about excessive aggressiveness or other bad decisions. In 2016,
Anita Alvarez lost her primary campaign to remain the state’s attorney for



Cook County, Illinois (Chicago), in part because many saw her as
needlessly punitive, and more immediately because her office refused for
over a year to file charges against Chicago Police Department officer Jason
Van Dyke, who shot Laquan McDonald sixteen times.26 In 2015, Scott
Colom, a black Democrat, unseated longtime district attorney Forrest
Allgood (a white independent) in northeastern Mississippi, running on a
platform that Allgood was too tough on crime.27

These are among a handful of isolated examples, however; by and large,
district attorneys are reelected with unfailing regularity. It’s hard to view
elections as a way to systematically regulate prosecutorial behavior. Yet
other than a joint proposal by the American Bar Association and the
NAACP Legal Defense Fund on how prosecutors can better address racial
inequalities in the criminal justice system, few groups have proposed ways
to systematically regulate the unreviewable power prosecutors possess.28

THE BLACK BOX

If we hope to rein in this increased prosecutorial aggressiveness, then it is
essential to understand how it operates. Here, however, we hit a wall.
Despite the power of prosecutors, there is almost no data or research on
what drives them. Few scholars study prosecutors with any regularity,
surely in no small part because of the lack of data we have on them.29

Unlike the other branches of the criminal justice system, prosecutor offices
are almost entirely “black boxes.” So it is impossible to say with any strong
empirical support why prosecutors filed more and more charges over the
1990s and 2000s, but there are certainly some plausible hypotheses that
deserve our attention. Here are a few.

Increased Staffing

As we’ve seen, prosecutorial staffing rose more quickly during the crime
decline than during the crime boom. It’s unclear why this happened (in fact,
I’ve never seen anyone even mention it), although the rise could be tied to
the expansion in state fiscal capacity we saw in Chapter 4. That said, dig a
little deeper and this story gets somewhat more confusing. The increase in
staffing was likely concentrated in larger counties. Most offices are small,
and thus lack either the resources or the need to add more prosecutors.



Although a majority of cases are filed in the districts with larger offices that
have more room to add staff, new evidence shows that incarceration has
been growing the fastest in the smallest counties—those with populations
under 100,000, which have the least capacity to take on new staff.30 In other
words, much of the increase in staffing since the 1990s likely took place in
counties whose incarceration rates grew the slowest or declined, which
complicates a “more prosecutors means more prisoners” story.

Perhaps more relevant was the rise in the number of offices with any full-
time prosecutors, which as we saw before went from under 50 percent in
the early 1970s to 85 percent by 2007. Unlike staffing increases, the shift
from having a part-time to a full-time prosecutor’s office almost surely took
place entirely in rural counties, where we now see the most rapid prison
growth. No one has rigorously examined this effect at this point, so we
can’t do more than speculate, but the theory is certainly a plausible one.

Tougher Sentencing Laws

Strike laws, other repeat offender laws, mandatory minimums, gun
enhancements, long maximum sentences: all these make the prosecutor’s
threat to go to trial riskier for the defendant, and they serve as additional
cards the prosecutor can offer to drop during the plea process in exchange
for a deal. William Stuntz has argued that legislators likely pass tough
sentencing laws hoping that prosecutors will use them only as threats to get
(less-harsh) plea deals rather than imposing them with any regularity. If
prosecutors actually sentenced most defendants to the maximums the
legislatures make available, the political and financial costs could be too
high. As long as prosecutors simply use the tough laws as bargaining chips,
not real punishments, legislators can reap the political benefits of looking
tough on crime while avoiding difficult financial decisions. At the same
time, in those cases where someone receives something less than the
maximum and then recidivates in a particularly bad way, legislators can
blame prosecutors for not using the tougher laws the legislature had passed.
Moreover, many statutory maximums are harsher than what prosecutors
themselves think is generally just.31 If that is true, prosecutors will gladly
offer pleas below the maximum they could seek at trial, as it allows them to
resolve cases more quickly and impose sentences they think are more



appropriate.

Longer Criminal Records

Crime rose significantly over the 1970s and 1980s, and the decline was
slow enough that more crimes were committed during the first decade of
the decline than in the last decade of the boom. As a result, from the 1970s
through the 2000s there was a growing cohort of people with criminal
histories, perhaps extensive ones.32 Furthermore, even though crime and
arrests have declined since the 1990s, the number of felony cases, and thus
the number of felony convictions, has continued to rise, implying that the
number of people with such records has grown even as crime has fallen. If
prosecutors tend to be more aggressive against defendants with longer
criminal histories—less likely to drop charges, more insistent on higher bail
amounts, more likely to seek prison time, and so on—then prosecutorial
charging decisions could have become harsher without much change in
overall attitudes.

A Weakened Opponent

The American legal system is built on the belief that truth and justice are
best achieved adversarially, with strongly partisan advocates fighting hard
for their clients in front of relatively neutral and passive judges and juries.
Who is the prosecutor’s “adversary”? In almost every case, it’s a lawyer
provided by the state or county government.

In Gideon v. Wainwright in 1963, and in Argersinger v. Hamlin in 1972,
the US Supreme Court held that anyone facing prison or jail time is entitled
to a lawyer.33 The Miranda warning line used in a thousand TV and movie
police procedurals has made this idea famous: “You have the right to an
attorney; if you cannot afford an attorney, one will be provided to you.”
This is a critically important right, since about 80 percent of defendants in
serious criminal cases need a state-provided lawyer.34 States vary in how
they meet this requirement, but the solutions tend to fall into two broad
categories: appointed counsel and public defenders. Appointed counsel are
lawyers with their own private practices who are also paid by the
government, often at remarkably low hourly rates, to represent indigent
defendants.35 Public defenders are lawyers for whom defending indigent



clients is a full-time job; some are government employees, and others work
for private contractors who are hired by the government.

The striking thing about public defense is that even though almost all
defendants need it, state and local governments spend relatively little on it.
In 2008, state and local governments spent $4.5 billion on indigent defense
—about 2 percent of the over $200 billion they spent on all criminal justice
activities.36 That $4.5 billion is almost 30 percent less than the $5.8 billion
that went to state prosecutors in 2007.37 Moreover, prosecutor budgets
understate prosecutors’ competitive advantage, since unlike defense
attorneys, prosecutors do not have to pay for their investigative services,
which are provided directly by the police, sheriffs, and other law
enforcement agencies. A study in North Carolina found that accounting for
these sorts of services effectively tripled the amount spent on prosecution in
that state.38

While real spending on indigent defense did rise over the 1990s and
2000s, by about 4 percent per year, it apparently wasn’t enough to keep up
with the 40 percent increase in felony case filings that occurred over the
same period, and we now face a crisis in indigent defense. Caseloads for
public defenders nationwide exceed what is manageable; in some
jurisdictions, defenders spend only minutes with their clients before
deciding whether to accept a plea deal.39 Counties around the country are
now embroiled in lawsuits about inadequate indigent defense.40 The
situation has gotten so bad that the public defender office in New Orleans
simply stopped taking certain serious cases—including murders—on
account of its inability to represent the defendants adequately. The
American Civil Liberties Union immediately sued the state to provide more
resources, which might have been the public defender’s goal in declining
cases in the first place.41

Public defenders are thus increasingly overwhelmed, while prosecutor
caseloads appear fairly stable. Prosecutors also have the advantage of being
able to regulate their caseloads more than public defenders can. A
prosecutor’s office can simply start dropping minor cases, while the public
defender must take whatever cases the prosecutor decides to file. In such an
environment, it isn’t surprising that prosecutors would be able to convince
more and more people to plead guilty. Public defenders simply lack the time
and resources to explore whether their clients have viable defenses. They



may not be able to effectively argue against cash bail or for a lower bail
amount, they may not have the time to stand firm long enough to get a
better deal, and so on, all of which works to the prosecution’s benefit.42

In Ordinary Injustice, the lawyer and journalist Amy Bach provides a
disheartening account of the failures of indigent defense. She writes about
the time she spent watching criminal cases in Greene County, Georgia, a
county of about 20,000 people. Greene County had one public defender,
Robert Surrency, who also had a private practice on the side. Surrency was
all about speed: at one point, Bach watched him plead out forty-eight clients
in a row. In later interviews with various defendants, she realized that in his
haste Surrency had missed critical mitigators and defenses. This was not
entirely, or even mostly, Surrency’s fault. His caseloads were unmanageable
—he even privately contracted with a second lawyer to handle some of the
formal pleas so he could meet with other clients at the same time—and his
budget didn’t pay for expert witnesses or even investigators. In the end, a
prosecutor in Greene County went so far as to admit that, “You can mete
out a lot more mercy as a prosecutor than as a defense attorney.”

Improved Policing

Perhaps prosecutorial toughness is not just driven by the prosecutors. While
police clearance rates haven’t budged that much over the years, perhaps the
arrests the police are making are now of a higher quality. This improvement
could have taken place for several reasons. Perhaps police have become
more professional, so prosecutors are less likely to receive cases marred by
shoddy investigations, by evidence that can’t be used because of
unconstitutional searches, and so on. It could also be that police simply
have better evidence now, such as DNA test results and more extensive
camera footage (police car dash-cams, body cameras, security cameras,
cell-phone cameras). It’s easy to imagine that defendants presented with
security camera footage of the crime will plead out far more quickly than
those who think they are only facing one or two unreliable witnesses.
Unfortunately, there’s simply no data on the quality of arrests or of the
cases that prosecutors file.

Changing Political Ambitions



This is a speculative theory, but an intriguing one. Almost all prosecutors
are elected, but those elections often seem like foregone conclusions.
Incumbents rarely face challengers, and when they do they usually win.
One scholar has gone so far as to say that we’ve come to view district
attorneys like civil servants, voting them in regardless of whether crime is
going up or down.43 This practice would seem to make them relatively
insensitive to electoral pressures.

What if, however, we’re thinking about the wrong election? What if
prosecutors aren’t tough on crime to retain their seats as district attorneys,
but in order to win something bigger, such as state attorney general,
governor, US representative, senator? There is almost no data on this, but
there are suggestive anecdotes of political ambition. Dan Donovan, the
former district attorney for Staten Island, ran unsuccessfully for state
attorney general in 2010, and successfully for Staten Island’s open House of
Representatives seat in 2014. The former governor of Pennsylvania, Ed
Rendell, started as the district attorney for Philadelphia, serving for two
terms until he ran unsuccessfully for governor in 1986; he later became
mayor of Philadelphia and eventually governor. Going further back, both
Earl Warren and Thomas Dewey ran high-profile campaigns—for governor
of California and president of the United States, respectively—in part based
on their accomplishments as prosecutors.44

Of course, district attorneys have been elected officials in most states for
over a century now, so we need to ask what changed in recent years that
may have made them more ambitious. The obvious answer is rising crime.
The surge in crime from the 1960s to the 1990s surely elevated the social
and political status of prosecutors. Just think of how popular culture
generally valorizes prosecutors, such as in the long-running Law & Order
franchise (which premiered at the peak of the crime wave, in the fall of
1990). It could be that as the officials spearheading the war on crime,
district attorneys have seen their political options expand, and this has
encouraged them to remain tough on crime even as crime has fallen. After
all, a scandal resulting from being too lenient could derail a career; being
too punitive (within reason) has traditionally been much less likely to do so.
A tough stance on crime could also preserve political support from groups
such as police unions that could help turn out the vote for the next
campaign.



This is the sort of theory that makes studying prosecutors both exciting
and infuriating. On the one hand, we can come up with provocative ideas
that point to fascinating explanations for prosecutor behavior. On the other
hand, we have so little information on prosecutors that in the end we can do
little more than that: speculate, offer a few anecdotes, and move on.

This lack of data, by the way, should not just infuriate scholars who want
to peer inside a black box. It should alarm all of us as a case of democratic
failure. Prosecutors are profoundly powerful. We should not be forced to
guess why they do what they do, or why their behaviors or attitudes have
changed over time. Prosecutors should be as closely studied, examined,
pushed, and prodded as any other government official. That they have not
been is deeply troubling.

INCENTIVES ARE EVERYTHING

The unfettered nature of prosecutorial discretion is to some extent
unavoidable. Prosecutors’ jobs may be almost unmanageable without a
substantial degree of discretion.45 At the same time, discretion always raises
concerns, and prosecutors are the only actors in the criminal justice system
who have successfully held on to almost all the discretionary power
accorded to them. Fears of racially motivated behavior and excessive
leniency, for instance, have led to substantial restrictions on judges and
parole boards, and similar fears of racial bias and misconduct have led to
(lesser) restrictions on the police as well.

There is no real reason for prosecutors alone to avoid regulation. In fact,
several options available to policymakers and voters to regulate
prosecutorial discretion have all proven inadequate. It is worth examining
why.

What If You Held an Election and No One Showed Up?

Originally, prosecutorial elections were intended to reduce the risk of
corruption that came with appointments and to make sure prosecutors were
more accountable to the public. It’s unclear if elections ever accomplished
these goals; for our purposes, we can say with certainty that there are real
problems with elections today.

One of the only studies to look at prosecutorial elections yielded fairly



bleak results.46 Prosecutors running for reelection win about 95 percent of
their primary and general election campaigns, owing in no small part to the
fact that 85 percent of the races are unopposed in both the primary and
general elections. When incumbents face challengers, their prospects fade a
bit, but they are still likely to win; they come out ahead in 64 percent of
their contested primaries and 69 percent of their contested general elections.
In larger jurisdictions, which process more cases, the contested-election win
rate for incumbents is even higher, at around 80 percent.

Even in contested races, turnout is often low. In 2013, Brooklyn’s
twenty-year incumbent district attorney, Joe Hynes, faced a bitter primary
challenge amid allegations of wrongful convictions and the under-
prosecution of sex crimes among Brooklyn’s insular Hasidic community
(which voted consistently for Hynes). Hynes lost the primary election,
becoming the first sitting Brooklyn DA to run for reelection and lose in
over a century.47 Yet despite the high stakes, only about 20 percent of the
borough’s registered Democrats turned out to vote.48 Meanwhile, in
Cleveland in 2012, there was a race for an open district attorney’s seat
during a fairly close presidential election, when turnout should be high.
About 482,000 people in Cuyahoga County voted, but 165,000 of them, or
over 34 percent, simply left the prosecutor ballot blank.49

Given apparent voter apathy, we shouldn’t be surprised that prosecutors
serve long terms in office. Few perhaps serve as long as Henry Wade in
Dallas (thirty-six years) or Robert Morgenthau in Manhattan (thirty-four
years), but a 2005 survey by the Bureau of Justice Statistics reported that 72
percent of district attorneys had served at least five years (implying at least
two four-year terms), and 40 percent had served at least twelve.50 Turnover
is slightly higher in larger jurisdictions, but that does not reflect a stronger
electoral check, just that there are more reasons for these prosecutors to
leave office voluntarily, such as for higher office, or for more lucrative
private-sector jobs.

Making matters worse, when there are contested races, they rarely focus
on broad penal policy. Because voters lack information on general
outcomes, elections turn on a few big cases or a particularly shocking (and
thus likely nonrepresentative) scandal. There are a few instances where
challengers appear to win based on broad claims about how the office
should be run, but these appear to be rare.51



Prison Beds for Free

Perhaps if electoral checks fail us, budgetary ones can save us. After all,
even if prosecutors face little direct political oversight, they have to get the
money to operate from somewhere. Whoever controls the purse strings
should be able to exert at least some influence over the prosecutor.

Yet even here prosecutor offices manage to escape regulation.
Prosecutors exploit, perhaps not even always intentionally, a gigantic moral
hazard problem that arises from the way legal authority and financial
responsibility are (poorly) allocated in the criminal justice system. Like jails
and probation, prosecutor offices are either entirely or predominantly
funded out of county budgets—unlike prisons, which are paid for by the
state.52 The reason for this division is not immediately clear, but the
implications are readily apparent: there’s no real financial limit on
prosecutors’ ability to send people to prison.

In fact, it’s worse than that. Prosecutors get all the tough-on-crime
political benefit of sending someone to prison, but the costs of the
incarceration are foisted onto the state as a whole. This alone should make a
prosecutor overuse prison, even if unintentionally. That the alternatives—
misdemeanor probation or jail time—are paid for by the county only
exacerbates the problem. For the prosecutor, leniency is actually more
expensive than severity, and severity is practically free. This problem has
likely persisted for so long because, until recently, state legislatures had
little incentive to address it, if they even noticed it at all.53 As we’ve seen,
prior to the 2008 financial crisis, prison costs weren’t large enough to
justify the costs of reining in spending. Even now, prison costs—especially
marginal costs—are not that large a share of state budgets, which could help
to explain why this issue still gets little attention.

Even if legislators wanted to tighten the purse strings to rein in
prosecutors, they may not have sufficiently precise tools to truly punish
overly aggressive prosecutors. In Oregon, for example, the state legislature
sets the district attorneys’ salaries, while most other budgeting matters are
left to the counties. Yet the salary “stick” is a very crude one, since the
legislature has only two options: setting one common salary for the district
attorneys in the ten “urban” counties (currently $116,868) and one common
salary for the remaining twenty-six less urban counties (currently



$99,288).54 So if one or two rural county prosecutors become particularly
aggressive, the state cannot single them out for reactive salary cuts. To do
so, they would have to revamp the budgeting statute, and that would surely
result in strong prosecutorial pushback.

Now, this moral hazard problem didn’t cause the surge in incarceration,
since it existed long before prison populations started rising in the 1970s.
But it certainly facilitated whatever other factors made prosecutors more
aggressive. This problem is also a good reminder that we miss a lot when
we think about prisons as state-level institutions. It is true that prisons are
run by the states, but prisoners come from the counties. The goal is not to
reduce the number of prisons, but the number of prisoners; to do that, we
have to understand what is happening at the county level far more than the
state level. Incarceration, like politics, is local.

The Executive Hydra

For all its dysfunction, one thing can be said in favor of the federal system:
it has a unitary structure. In the end, everyone reports back to a single
person, the president. The president appoints the attorney general; and all
US attorneys, the head of the Bureau of Prisons, the director of the FBI, and
the heads of all the other federal criminal justice agencies report to the
attorney general, another cabinet secretary, or the president. In practice,
many of these officials have a lot of autonomy, but the president can
nonetheless exert a certain amount of direct control over the federal
criminal justice system as a whole.

By contrast, in the state systems almost no one is in control. The police
respond to a directly elected city mayor. The prosecutor is directly elected
by the county. The governor is elected by state voters and often controls the
parole process, but state-level law enforcement is run by the state attorney
general—who in most states is directly elected by state voters as well, and
thus not under the control of the governor (and perhaps is even antagonistic
toward the governor, if he or she has eyes on the governor’s mansion).

Even within counties, authority is diffuse. Since the prosecutor is directly
elected, the county executive and other county officials cannot tell him or
her what to do. This leads to situations like the following:



In Sierra County, California authorities had to cut police services in
1988 to pick up the tab of pursuing death penalty prosecutions. The
County’s District Attorney, James Reichle, complained, “If we didn’t
have to pay $500,000 a pop for Sacramento’s murders, I’d have an
investigator and the sheriff would have a couple of extra deputies and
we could do some lasting good for Sierra County law enforcement.
The sewage system at the courthouse is failing, a bridge collapsed,
there’s no county library, no county park, and we have volunteer fire
and volunteer search and rescue.” The county’s auditor, Don
Hemphill, said that if death penalty expenses kept piling up, the
county would soon be broke.55

This reads as if a death penalty case is a natural disaster, an unavoidable
financial hurricane that leaves shattered county services and infrastructure
in its wake. But, of course, it isn’t. The prosecutor decides whether to seek
the death penalty. Yet no one, even among county officials, can force him to
take into account the costs he imposes—and here, even the DA tries to
make it seem like the decision to seek the death penalty is out of even his
hands, which is rather disingenuous.

Even more centralized states exhibit peculiar fiscal fractures. In New
Jersey, for example, prosecutors are appointed by the attorney general, who
is appointed by the governor—which is as close as any state gets to a
unitary executive. Yet in New Jersey the county pays for the state-appointed
prosecutor’s budget, and if the prosecutor feels like the budget is too small
he can go to (state) court to sue for more funds.56 As a result, counties
admit that they try to accommodate the demands of their locally funded,
state-appointed prosecutor.

This is a dispiriting state of affairs. Spending on prosecution crowds out
spending elsewhere, but it is probably unreasonable to expect a prosecutor
to ask for a smaller budget in the name of better schools, or for someone to
run against an incumbent on a platform of fewer prosecutions in order to
improve the sewer system. Nor should we expect voters, already poorly
informed about what the district attorney is doing, to vote based on
complicated budgetary tradeoffs.

A centralized executive exists to decide how best to allocate limited



funds across various bureaucracies. The lack of centralization, or even
coordination, within the states’ criminal justice systems is the sort of boring
“structural” issue that gets far too little attention in the reform movement,
despite the fact that budget constraints can be powerful tools of control, and
their absence an all-too-eager accomplice to severity.

PROSECUTING RACE

So far we’ve examined how prosecutors have used their discretion to push
up the prison population. Let’s now pivot to look at how they can (mis)use
that discretion in other problematic ways, particularly when it comes to
race.

We need to start with an important concept from psychology called the
“fundamental attribution error,” which refers to the fact that we tend to
define people we don’t know by their actions. If someone I don’t know gets
in a fight in a bar, it’s because he is aggressive; if I get in the same fight,
however, it’s not a reflection on my character but is instead the product of
stresses in my life, like problems at work or home. It’s an easy mental
shortcut, because I know what’s happening in my life, but not in his.

In his incredibly important The Condemnation of Blackness, the historian
Khalil Gibran Muhammad does not use this exact term, but in effect he
describes how the fundamental attribution error plays out when it comes to
race and crime.57 Charting how Americans have discussed crime from the
immediate post–Civil War era to the present day, he points out that when a
white person commits a crime it is often seen as an individual failing, but
when a black person commits a crime it is viewed as an indication of the
broader failings of black Americans in general. This is the fundamental
attribution error writ large, operating at both an individual and social/racial
level (that is, at the level of how one racial group classifies the behaviors of
another group).

These racial biases need not be conscious, as is made clear by the
extensive literature on “implicit racial bias,” which refers to the way people
—whites and blacks alike—often harbor unconscious biases toward
minorities. It is easy to see how these biases, conscious and intentional or
not, can shape the way prosecutors allocate their time and energy.
Prosecutors may view crimes committed by black people as more serious



than the same offenses committed by otherwise identical white people, for
the reasons that Muhammad illuminated: they interpret them as indications
of deeper community-wide social pathologies that need to be “controlled.”
They may see their more aggressive response in minority areas, if they are
even aware of it, as a social good, even if it is anything but. This effect may
also explain why, as some studies demonstrate, police appear to concentrate
enforcement efforts in black neighborhoods with seemingly fewer social ills
than other equally dangerous—or more dangerous—predominantly white
neighborhoods.58

Elsewhere in the criminal justice system our concerns about these sorts of
biases in enforcement have led to restrictions on discretion, such as
sentencing guidelines for judges or consent decrees restricting police stops.
Prosecutors, however, face no such constraints, despite the fact that they
surely suffer from similar biases. In fact, that whiter, wealthier suburbs
exert significant influence on who gets elected as district attorney likely
amplifies the impact of the problem. The selection process almost ensures
more social distance between prosecutors and the neighborhoods where
they handle most of their cases, which increases the risk that prosecutors
will exhibit the biases Muhammad describes and thus be overly aggressive
in minority communities.

ON PROSECUTORIAL REFORM

While prosecutors may need some, perhaps a fair amount, of discretion in
order to do their jobs, some sort of regulation is clearly needed. So far,
however, almost none is being proposed. It’s therefore time to start focusing
more directly on what such regulations should look like. In this section,
we’ll start by looking at two reform options that have actually been
adopted, although each by just a single state. One receives almost no
attention at all, despite the fact that most states could adopt it; the other is
the subject of constant attention, even though it would be much tougher for
other states to implement. We’ll then look at a few more possibilities, even
if right now they are nothing more than theories.

The Prosecutor’s Guidebook

Alone among the states, New Jersey has imposed guidelines on prosecutors,



at least when it comes to pleading out serious drug cases. In the 1990s, as
part of a decades-long dispute with the legislature over how much
sentencing power the legislature was effectively giving prosecutors, the
New Jersey Supreme Court limited prosecutors’ almost wholly
unreviewable power during plea bargaining to set a defendant’s minimum
prison sentence under the state’s Comprehensive Drug Reform Law.
Arguing that lower courts had to be able to ensure that such decisions were
not made “arbitrarily and capriciously,” the Court ordered the state attorney
general to develop guidelines for prosecutors that defined acceptable plea
bargains for certain parts of the drug code; trial judges could then review
pleas for compliance.59

After several years of trial and error and relitigation, the state attorney
general eventually drafted a comprehensive set of guidelines. Called the
Brimage Guidelines, they run over one hundred pages and look almost
exactly like sentencing guidelines that many states use to regulate judicial
sentencing.60 The guidelines provide a grid, with the charged offense on
one axis and the defendant’s prior criminal history on the other, and each
square on the grid provides an approved range of sentences the prosecutor
can offer during the plea process.61 The guidelines also list aggravating and
mitigating factors that allow (and sometimes require) the prosecutor to offer
less or more generous plea deals, and they discuss how to handle cases
where the evidence is particularly weak or where there are extraordinary
reasons to depart from the guidelines’ approved range.

These guidelines appear to have received almost no attention outside of
New Jersey.62 Perhaps people just assume that what works in a state with
appointed prosecutors could never work in a state with elected ones. But
that line of reasoning does not convince. The guidelines should work as
long as the judges are willing to enforce them, and as long as defense
attorneys have enough time and resources to complain to judges when
prosecutors fail to follow them. Unfortunately, there seems to be little
rigorous data on how well the guidelines are working even in New Jersey.
The New Jersey attorney general, however, has since issued plea guidelines
for offenses beyond drug crimes, including sexual assaults, DWIs, and
shoplifting, which suggests that they are viewed as effective, although none
of the other guidelines exhibit nothing close to the rigor and detail of the
Brimage guidelines.63



There is, however, at least one reason to be concerned about the impact
of such guidelines. For all the good that judicial sentencing guidelines have
done, one persistent criticism of them is that they transfer significant power
to prosecutors.64 By choosing the specific offense to charge, how many
offenses to charge, and how many prior crimes to invoke, prosecutors have
often been able to confine judges to very narrow ranges of possible
sentences. At first blush, plea bargain guidelines do not appear to solve this
problem. Prosecutors still seem free to choose the charges and thus the
ranges of acceptable plea bargains to offer. In fact, one can see how
prosecutors could use the guidelines aggressively: “I’d like to offer you a
better deal, I really would, but look what the guidelines say… ”

This criticism, however, is less about prosecutorial guidelines in general
than it is about how they may be written in practice. If guidelines set the
default ranges for most offenses below what prosecutors had been
demanding before, require that certain additional facts must be shown for
borderline cases to result in prison admissions, and establish a generous set
of mitigators that defense attorneys can raise before judges, then they will
be able to push down prison populations. They may also be able to ensure
that pleas are more consistent across race, age, and other factors we think
shouldn’t be taken into account when imposing sentences.

The risk is that poorly designed guidelines may make things worse. If the
mean sentence is set higher than before, for example, punishments may
become more severe. This happened in New Jersey. Before the guidelines
went into effect, prosecutors in urban counties had been offering much
more generous deals than those in suburban or rural counties; when the
guidelines were adopted, the ranges available to prosecutors were more in
keeping with the harsher suburban deals than with the more lenient urban
ones, effectively “suburbanizing” plea offers.65

Guidelines can also unintentionally exacerbate racial disparities, as New
Jersey also discovered at first. The initial, pre-Brimage version of the
guidelines made it harder for urban prosecutors to plead around “school-
zone” enhancements, which elevate the sanctions for selling drugs close to
a school (usually within about 1,000 feet). These laws are generally viewed
as having disparate racial impacts. Minorities are more likely to live in
denser urban areas—in no small part because of redlining and exclusion
from more suburban areas—and the denseness of cities means that school



zones cover a greater fraction of cities than they do nonurban areas.
Seventy-six percent of urban Newark, for example, falls within a school
zone, compared to just 6 percent of rural Mansfield Township.66 Members
of minority groups who sell drugs are thus more likely to do so within a
school zone than (less urban) whites are, even if they are not trying to sell
to schoolchildren. It soon became apparent that restraining urban
prosecutors’ ability to avoid the enhancement in cases where it seemed
inappropriate was exacerbating racial disparities with New Jersey’s prison
population.

Neither of these problems, however, was impossible to fix. While the
guidelines remain somewhat controversial, subsequent revisions have
addressed concerns both about general severity and about racial disparity.67

New Jersey thus demonstrates that it is certainly possible to regulate how
prosecutors perform one of their most influential and least transparent tasks.

California’s Experiment

California’s effort to regulate prosecutors has been quite different from New
Jersey’s, focusing on budgetary incentives rather than targeting
prosecutorial behavior directly. These reforms appear to have been quite
successful at scaling back incarceration, at least in the short run; the long-
run prognosis remains unclear.

At the start of the 2010s, California faced a correctional crisis. Between
1980 and 2006, its incarceration rate quintupled, from around 100 per
100,000 to nearly 500; with its prison population at over 175,000 people, its
share of US prisoners had risen from below 8 percent to above 11 percent.
The state opened twenty-one prisons between 1984 and 2005 to handle the
increase, but by 2005 its capacity was only up to about 80,000—less than
half the number of people the system was actually holding.68

Conditions in California’s overcrowded prisons were deplorable. Inmate
litigation eventually led a panel of three federal judges to find that
overcrowding so reduced physical and mental health coverage that there
was one preventable death about every five to six days. The panel ordered
California to reduce the number of prisoners to below 137.5 percent of the
system’s capacity—through new construction, out-of-state transfers, large-
scale releases, or whatever else the state could come up with. The US



Supreme Court ultimately upheld the order, and California moved to make
serious changes.69

The state’s answer was to adopt the Public Safety Realignment Act of
2011 (or just “Realignment”), one of the most dramatic criminal justice
reforms in the United States in decades. Realignment sought to ensure that
only serious offenders ended up in state prison by making counties
responsible for incarcerating low-level offenders. Though not framed as
such, it was a direct strike at the budgetary moral hazard problem of free
prison space. The core idea behind Realignment is fairly straightforward. A
defendant classified as a “triple non”—someone convicted of a crime that is
not violent, nor serious, nor a sex offense that requires registration as a sex
offender, and who has no violent, serious, or registration-requiring prior
offenses—has to serve his time in a county jail, even if his conviction is for
a felony.70 Realignment also shifted some parole supervision to county
probation, stated that parole violators could be returned to prison only if
they committed a new crime (a major change in a state that had unusually
high rates of parole violators returning to prison), and required judges to
give defendants even more credit for pre-conviction time spent in county
jail when setting a post-conviction sentence.71

Some of the offenses that fall within Realignment’s jail-not-prison list are
not ones that immediately seem “less serious,” such as vehicular
manslaughter while drunk, involuntary manslaughter, possession of an
assault weapon, and brandishing a firearm and causing serious bodily
injury, among others.72 By necessity, there are exceptions throughout each
of the major provisions, but Realignment nevertheless represents a major
shift of obligations onto the counties. Under Realignment, the prosecutor
remains free to seek out the statutory maximum for these less serious
offenses—which for many is three years, although some carry maximum
sentences as high as at least nine—but in theory the county picks up the tab.
The hope is that prosecutors will start to ask if incarceration is really worth
it for these lower-level cases.

There are, however, two reasons to worry about Realignment’s ability to
really make prosecutors pay attention to these budgetary issues. First,
counties argued that their jails were ill-equipped to handle increases in
inmates and that they needed assistance from the state government to
expand them. So far, at least twenty-eight of California’s fifty-eight



counties have received a total of $1.7 billion in state aid for this purpose.73

Unfortunately, following a similar move by the legislature, the voters in
California approved a referendum making these state subsidies
permanent.74 Which, of course, undermines a lot of the potential moral-
hazard-solving effects of Realignment. The state is still picking up at least
some, if not most, of the cost of housing prisoners. Second, as we’ve seen,
it isn’t always so clear how much prosecutors even care about county
budgets, despite being county officials. If prosecutors simply storm ahead,
then counties will likely just incur increasing costs unless they vote such
prosecutors out of office.

These caveats aside, Realignment appears to have produced at least a
significant one-time shock to California’s prison system. Within the first
year of the program, prison populations dropped by about 30,000, at which
point they held steady, and even rose slightly, until November 2014, when
voters approved Proposition 47. That proposition reclassified certain drug
and property felonies as misdemeanors, causing another decline in the state
prison population. Jail populations rose a bit during the first year of
Realignment as people who previously would have been sent to prison
ended up in jail instead, but ultimately California’s overall prison and jail
incarceration rate appears to have declined, at least for now.75

So far, Realignment does not appear to have led to any real increase in
California’s crime rates. One sophisticated study showed that Realignment
did not change California’s violent crime rate at all, and there was only a
small increase in property crime (compared to what it otherwise would have
been), which was almost entirely due to a relative increase in auto theft; a
follow-up study a few years later by other social scientists suggested that
even auto-theft rates had leveled off.76 Fewer prisoners, and no real increase
in crime, especially in serious crime.

As with prosecutorial guidelines, there is no reason other states could not
attempt to “localize” punishment in much the same way that California has.
It appears, however, that only one other state has tentatively followed in
California’s footsteps, and only to a small degree. Indiana recently passed a
law holding that those convicted of the lowest-level felony could not be
sent to state prison, but had to be sent instead to local jails or community
programs.77 But this appears to be the lone effort to copy Realignment. The
conditions that induced California to adopt Realignment were fairly



distinctive: it was a response to exceptional overcrowding and exceptional
federal judicial oversight. Moreover, California’s state political system was
completely controlled by Democrats during this time; Democrats have held
the governor’s mansion since 2011; they controlled 62 percent of the Senate
and 65 percent of the House in the 2011–2012 term, and they then won
supermajorities in both chambers in the 2013–2014 term. This unified
power likely gave California more freedom to act on such a sensitive issue
than more divided state governments might have.

Prior to Realignment, California (again) experimented in the 1970s with
another way to tackle this moral hazard problem, offering counties
subsidies for diversion. The Probation Subsidy Act of 1965 offered counties
$4,000 for each defendant who was supervised by (county) probation rather
than sent to (state) prison.78 The program was discontinued in 1978 for a
host of reasons, but before its end it was thought to have encouraged
counties to divert as many as 45,000 people.79 Its spirit survives today in
the form of justice reinvestment grants, which similarly try to reward local
governments for policies that save the state government money.

To the extent that prosecutors pay attention to county budgets, efforts that
make them pay attention to the costs they externalize onto the state, whether
by making them feel those costs more directly (like with Realignment) or
rewarding them when they avoid the costs (like with probation subsidies),
should help rein in incarceration, at least somewhat. But that caveat is far
more important than it should be

The Brimage guidelines and Realignment appear to be the only two
major state-level efforts to directly regulate prosecutor behavior (although
individual counties may have tried other approaches). So let’s think instead
about other options that states could consider to rein in prosecutorial
aggressiveness.

Mocking the Constitution

If nothing else, states (as well as the federal government) could attempt to
regulate prosecutorial behavior by making sure that public defenders and
other lawyers for the indigent can do their jobs.

In many ways, this may be the most logical solution. It may be hard to
ever really rein in prosecutorial discretion, and not just because legislators



will consistently have incentives to give them a lot of power. If powerful
prosecutors with wide discretion are going to remain a fixture of American
criminal justice, then perhaps we should at least make sure that our
nominally adversarial system is in fact adversarial. As things stand now,
however, those who defend the indigent simply lack the resources to do
their jobs.

While Americans appear to generally believe that all people are entitled
to counsel, we don’t want to pay for it. In a 2000 survey, only about two-
thirds of respondents agreed that the state should pay for poor people’s
lawyers, and initially only 17 percent thought we should increase funding
for indigent defense, a number that rose to only 33 percent after some
discussion.80 Public defense is so poorly funded that in forty-three states,
poor defendants are required to pay some or all of their defense lawyer’s
costs: state provided, defendant funded.81 The result can be truly unjust. In
South Dakota, poor defendants are required to pay $92 an hour for a public
defender, and payment is due even if the defendant is found not guilty.
Failure to pay is itself a crime that can result in the defendant getting locked
up.

So a poor person is arrested, and the public defender convinces the
prosecutor that the arrestee was across town at the time of the crime; the
defendant is factually innocent. The prosecutor drops the charges, but if it
took the public defender ten hours to make the case, the defendant—by
definition quite poor—now owes the government nearly $1,000. The very
act of acquiring the lawyer needed to establish innocence can result in the
defendant committing the crime of not paying that lawyer back.

Making the poor pay for their own constitutionally required lawyer is a
mockery of everything the constitutional right to counsel stands for. But in
our era of austerity, it is likely that states and counties are even less willing
to increase spending on indigent defense than before. This is one area where
the federal government could make a big difference. In light of local
resistance to funding indigent defense, the federal government could be the
agency best able to push through more spending for it. Doubling national
spending on public defense would require a grant of about $4 billion per
year from the federal government—about 0.4 percent of the $1.3 trillion
discretionary federal budget. In other words, a rounding error, but one that
could transform how most indigent defendants are represented.82



Threat Mitigation

Another way to limit prosecutorial aggressiveness would be to restrict the
threats they can make during plea bargains. The easiest way to do this
would be to cut statutory maximums. This type of reform may not change
time served much, since prosecutors regularly bargain around the
maximums anyway, but it could weaken their bargaining power somewhat.
The effect of cutting statutory maximums, however, is hard to predict. It’s
true that threats based on the draconian mandatory minimums in the federal
system certainly seem to have some impact, but states often lack laws
nearly so harsh even before the recent reforms. As always, the distinct lack
of data on the plea bargaining process makes it difficult to say anything
more.83

There are other, less direct ways to regulate the threats of long sentences
made during plea bargaining. Stuntz, for example, proposed a way to target
“pretextual” threats that a prosecutor makes during the plea process but that
the prosecutor himself likely doesn’t think are right or fair or just. Stuntz
suggested that prosecutors be required to make public the sentences they
have threatened to seek if a defendant did not take the plea.84 If a threatened
sanction is the sort that is rarely, if ever, imposed in similar cases—if the
prosecutor threatens to seek twenty years for a crime that almost always
faces no more than five years when taken to trial—then a judge could refuse
to accept the plea on the grounds that it is too coercive.

The appeal of such a reform is that it doesn’t require the legislature to cut
the statutory maximum, something that could be politically difficult to do.
Of course, the obvious risk is that prosecutors might seek tough sentences at
trial more often just to preserve the threat for plea bargains. Still, it is a
reform worth considering.

Crimes and Misdemeanors

Rather than changing the back-end sentence lengths, another way to restrict
who prosecutors send to prison is to change the front-end admission rules.
States can simply redefine offenses that were once felonies as
misdemeanors, and misdemeanors as violations, making it impossible for
defendants charged with the crimes to end up in prison (for felonies turned
into misdemeanors) or perhaps even jail (for misdemeanors turned into



violations).
Some states have, in fact, started implementing changes such as these.

California’s Proposition 47 in 2014 raised the dividing line between
misdemeanor and felony for various property crimes to $950, up from as
little as $450 or even lower.85 Now, if someone steals a single $600 iPhone,
it is simply impossible for a prosecutor to send him to prison, even in the
absence of Realignment.86 South Carolina similarly raised the minimum for
felony theft from $1,000 to $2,000, and Mississippi raised the same
minimum from $500 to $1,000. Many states have revised their drug codes
to raise the quantity of drugs that trigger felony convictions too.87

These sorts of front-end reforms may have a bigger impact than reforms
aimed at time served, especially since most prisoners already serve much
less time than the current statutory maximums allow. Moreover, by keeping
people out of prison entirely, rather than shortening the time they spend
there, this type of reform reduces the collateral costs that come from going
to prison, like lost jobs, frayed relationships, reduced health, and so on.

So far, however, this strategy has been limited to property and drug
crimes, since those are the easiest areas of reform for politicians and the
general public to accept. These offenses also have the advantage of having
clear, objective cut-off points. It’s easy to adjust quantitative lines for “how
much was stolen” or “how many grams were sold.” It’s less clear how that
might be done for violent crimes. Many criminal codes differentiate among
death, serious bodily injury, and bodily injury, but it is hard to see how to
draw more precise lines than that. States could, however, still redefine some
violent felonies as misdemeanors. This idea is not as implausible as it may
sound. New York State’s definition of second-degree assault, for example,
overlaps significantly with Illinois’s definition of aggravated assault, yet in
New York second-degree assault is a felony, while many aggravated
assaults in Illinois are misdemeanors.88 Such low-level reclassifications will
only get us so far, however, since many violent crimes will clearly remain
felonies.

Finally, a related reform issue that is discussed far more than it should be
is the “overcriminalization” debate, which argues that instead of
reclassifying felonies as misdemeanors, we should eliminate entire sections
of the code that criminalize conduct that shouldn’t be criminal at all.89

Some reformers often point to ridiculous laws, like those making it a crime



to fail to pick up a dog’s waste in some national parks in Minnesota, to label
pasta that is more than 0.11 inches thick as “spaghetti,” or to sell a toy
marble without a label stating that it is a toy marble.90 Obviously, these
things should not be crimes, and if unnecessary laws can be eliminated
easily and quickly, we should repeal them. But for all the attention they
might receive, such changes would do little to change the realities of
incarceration and punishment generally. Especially at the state level—
which has far fewer of these sorts of criminal laws than the federal system
—local prosecutors have their hands full dealing with politically
“mandatory” crimes like murder, arson, assault, rape, theft, and so on.
These are the crimes that grab voters’ attention, and that are used to
measure how “safe” a city is.91 Stripping the code of “crazy” crimes will
have almost no impact on arrests, prosecutions, convictions, and prison
populations.

Flying Blind

Even if legislatures are unwilling to directly regulate prosecutors or curtail
their power and discretion, they could at least help us better understand how
prosecutors wield the authority they have. We have extensive data on
crimes, arrests, and prison populations, but when it comes to prosecutors we
have next to nothing. We have no reporting systems for prosecutors similar
to the Uniform Crime Reports for the police and the National Prisoner
Statistics for prisons. We have no comprehensive data on such basic issues
as the number of cases resolved by plea bargaining, the number of cases
dismissed by prosecutors or judges, or the demographics of line prosecutors
—and how those might interact with the demographics of defendants or
defense counsel. The data that we do have on prosecutors, such as the
number of felony cases filed in state courts, generally come from other
bureaucracies, such as the court systems. The Bureau of Justice Statistics
has a few datasets that examine the prosecutorial process, but they are
surveys of only some jurisdictions, and sometimes cover only a small part
of the year. It is, in short, impossible to know what is consistently
happening across counties over time.

It’s unclear why prosecutors remain such black boxes. One reason could
be their relative invisibility. Police are highly visible at all times, and their



interactions with the public, for good or ill, frequently grab our attention.
Judges, in turn, are the ones we often see actually imposing sentences, with
TV perhaps making their role seem more central than it is in a world
dominated by plea bargaining. Prosecutors sneak through unnoticed.92

The lack of information about prosecutorial decision making could also
be more intentional. For example, many states currently use or are working
to adopt some sort of uniform ID number that a person would receive upon
arrest, which would allow observers to link the records of his arrest,
prosecution, trial, sentencing, and parole. A state corrections official once
told me that his state had tried to adopt such an ID number, but that the bill
had died due in no small part to opposition from the state prosecutors’
lobby. He provided no more detail than that, but I have to assume it was at
least in part to thwart transparency.

There are also more mundane reasons for our ignorance, such as the fact
that a majority of prosecutor offices have only two or three lawyers and a
few support staff; nearly 15 percent of all offices do not even have a full-
time prosecutor.93 Smaller, understaffed offices, some of which are not yet
very computer-savvy, will not be able to generate much rigorous data. But
while most prosecutor offices are small, a majority of prosecutions take
place in large offices based in large counties—the sort of offices that do
make sophisticated use of computers and already gather extensive data for
internal use.94

Whatever the reasons for it, the lack of data makes it nearly impossible
for scholars, policymakers, and voters to understand what prosecutors are
doing, why they are doing it, and what we can do to change problematic
behavior. An obvious, though ultimately tricky, way to reform the system
would be to insist that prosecutors provide more data to the public, or at
least to have the BJS gather such data and to produce reports comparable to
what is done with the Uniform Crime Reports and the National Prisoner
Statistics.

Once it has been collected, the information produced could help
reformers and legislators identify more precisely what prosecutors are doing
improperly and why they are doing it, and thus help them address the
problems effectively. Statistics could also provide a powerful impetus for
self-regulation. Take fiscal or racial impact statements: simply producing
such reports could make prosecutors more aware of problematic



outcomes.95 Even if they are already aware of (and perhaps indifferent to)
various problems, being forced to make such reports public could lead
prosecutors to adopt preemptive reforms, if only to avoid bad press.

BY NOW, IT SHOULD BE CLEAR THAT THERE IS A RATHER SHOCKing gap at the
heart of the Standard Story’s take on criminal justice reform. Although
some reforms limit prosecutorial power to at least a small degree, there
have been no efforts, certainly not at the state level, to comprehensively
control prosecutors’ ability to send people to prison. Promisingly,
discussions of the power of prosecutors and the need to regulate their
behavior seem to be coming up with greater frequency of late, but we have
yet to see any meaningful reforms. That must change.



CHAPTER SIX

THE BROKEN POLITICS OF PUNISHMENT

EVER SINCE THE COLONIAL PERIOD, AMERICANS HAVE HELD punitive attitudes
toward crime.1 The rising crime rate of the 1960s through the 1980s served
only to harden this tendency, and as a result Democrats and Republicans
have competed for years to appear as tough on crime as possible.
California’s notoriously harsh three-strikes law, until recently the most
severe in the country, was a bipartisan effort.2 Bill Clinton lobbied for and
signed a raft of tough-on-crime laws during his eight years as president.
And there’s plenty of evidence that elected judges from both parties tend to
be harsher than appointed judges, and that they become harsher still as
elections near.3

The assumption that politicians must always be tough on crime, however,
is now faltering. A few tough-on-crime prosecutors have lost elections, and
surveys of even staunchly conservative voters, suggest that Americans
increasingly favor “smart” responses to crime, such as diversion programs,
treatment for nonviolent offenders, and greater use of parole.4 Legislatures,
too, have been passing more and more reforms. As states watch both prison
populations and crime rates decline together, the political opportunity to roll
back harsh criminal and sentencing laws grows stronger. But at least two
major political threats loom, and they are either underappreciated or almost
completely ignored by reform groups.

First, as we’ve touched on many times, responsibility is fractured across
various city, county, and state agencies, and it is often hard for these
different bureaucracies to coordinate their actions. Reforms at one level can
be thwarted by parties at other levels, or one agency may not undertake
effective reforms if the bulk of the benefit goes to a different one. There



have been only a few steps taken to address these schisms.
Second, and more problematically, reforms are not confronting the

political defects that encourage overly aggressive enforcement in the first
place. When examined closely, the American political system has been built
(albeit unintentionally) to overreact to increases in crime and to underreact
to decreases. No one, however, seems to be trying to fix the system’s design
flaws. Instead, reformers are just relying on the fact that legislators are open
to reforms right now due to the unique circumstances in which we now find
ourselves (falling crime rates, tight budgets). If crime starts to really rise
again, which almost certainly will happen at some point, there’s nothing to
prevent legislators from rolling back the current reforms and overreacting
once more.

In fact, there is historical precedent for this kind of cyclical overreaction.
In 1970, Congress passed the Comprehensive Drug Abuse Prevention and
Control Act, which, among other things, abolished almost all the existing
federal mandatory minimums for drug crimes. One of the law’s defenders,
who emphasized the need to abolish these mandatories, was a Republican
representative from Texas: George H. W. Bush.5 Later, as both vice
president (1981–1989) and president (1989–1993), Bush helped reintroduce
and expand federal mandatory drug sentences. And in 2016, Congress is
working hard to abolish many of those same mandatory minimums for drug
sentencing that Bush opposed and then supported. If we fail to change the
broader political controls over how criminal laws are passed, we should
expect Congress to bring back again whatever mandatory minimums it
eliminates now. In fact, concerns over opioid abuse have already led some
senators to introduce new mandatories even as their colleagues try to
abolish others.6

This analysis does not just apply to legislators. Prosecutors, judges, and
police face equally skewed incentives to take punitive approaches and to
shun “smarter” ones. Current low crime rates have provided these officials
with the same breathing room that legislators have, but the risk of future
overreaction remains. Still, there is reason to be optimistic. Legislators and
others can make changes today that will help limit excesses down the road.
There is even some intriguing empirical evidence that legislators may want
to tie their hands in this way. This is the time to fix the underlying causes of
this (predictable) overreaction, but there has been little or no effort along



these lines. This, too, needs to change.

A CULTURAL AND IDEOLOGICAL SHIFT

As we’ve seen throughout this book, the term “criminal justice system” is a
misnomer; criminal justice is, at best, a set of systems, and at worst it is a
swirling mess of somewhat antagonistic agencies. A person’s path from
crime to prison to release passes through a sprawling, poorly coordinated
web of competing bureaucratic actors, each responding to different
incentives put in place by different sets of constituents: city police, county
prosecutors, state or county public defenders, state or county judges (who
may be elected or appointed), parole boards appointed by the governor, and
so on, each operating under laws passed by state legislators elected in local
districts, and each usually paying only a portion of the costs they impose.
It’s hard to imagine that anyone would have created a system that looks like
this on purpose. Unless we think carefully about the various cracks that run
through these systems, we will overlook important defects that have caused,
or at least facilitated, the steady expansion of prisons.

We’ve seen a lot of these problems already: legislators who pass tough
sentencing laws in order to look tough on crime while trusting prosecutors
to plea bargain around them; richer, whiter suburbanites with control over
law enforcement in poorer, disproportionately minority neighborhoods;
county prosecutors who can avoid dealing with the costs of incarceration by
sending people to state prison; and, as we’ll see shortly, cities that take
advantage of this moral-hazard problem by hiring too few police officers.
These sorts of problems permeate criminal justice in the United States, and
they are generally unremarked upon.

There are at least two steps that reformers can take to mend these sorts of
schisms. The first step would be to regulate the discretion of the local
actors, such as by adopting plea-bargaining guidelines or enacting
Realignment-like policies that push some of the costs back onto the
counties. These types of reforms would limit the ability of county actors to
undermine reform efforts or to exploit the fissures that exist. These risks of
circumvention are real. Take South Dakota, which in 2013 passed a reform
bill that aimed to reduce prison populations. The law did lead to prison
declines in 2014 and 2015, yet at the same time prosecutors responded by



charging more people with generally low-level felonies, and over these two
years total felony convictions rose by 25 percent. As the one major study of
the bill makes clear, these convictions put the prison reductions at risk.7
Even if prosecutors in South Dakota are not actively seeking to undermine
the reform bill—the report is silent as to why prosecutors have been filing
more felony cases—their unfettered discretion essentially enabled them to
do so.

The second step would be to incentivize agencies to adopt policies that
save resources overall, even if the agency that establishes the policy does
not benefit directly. That agencies receive only a fraction of the benefit (or
bear only part of the cost) of their own policies is in fact one of the few
structural defects that has garnered attention. The Justice Reinvestment
Initiative (JRI), a program spearheaded by the US Department of Justice’s
Bureau of Justice Assistance and Pew Charitable Trusts, has attempted to
rectify this problem by rewarding agencies for the benefits they create, or
the costs they save, for other criminal justice bureaucracies, thus
encouraging them to implement more efficient policies. In the absence of
such a program, resources will be consistently squandered. A dollar spent
on police, for example, is far more effective at reducing crime than a dollar
spent on prison and likely causes fewer collateral costs, and yet we have
increased spending on prisons far more than on police.8 This hasn’t
happened because city officials are unaware of the impact of policing; it’s
that the prospect of hiring police officers is unattractive to towns and cities
because it is expensive. Pension commitments can last for decades, and
local finances can be quite variable year to year. It’s cheaper for cities to
skimp on policing and rely more on incarceration, because the cities can
foist that cost onto the state. This is particularly so given that policing
seems to take up a bigger share of city budgets than incarceration does of
state budgets.9

As things stand, cities and counties will continue their overreliance on
state-funded prisons, undersupplying the local crime prevention programs
they are expected to fund, such as probation regimes, drug courts, substance
abuse treatment programs, diversion options, and police training. The local
jurisdictions may make some efforts, but as long as a chunk of the benefit
goes to the state in terms of lower prison costs, they certainly won’t do
enough. The JRI program thus attempts to return some of the cost savings



that cities and counties generate for the states back to these more-local
governments. Oregon, for example, used JRI to reinvested $58 million that
it saved in reduced incarceration into, among other things, county-level
public safety programs. All told, as of 2014, the seventeen states involved
in the initiative had reinvested more than $165 million to improve various
state and local programs.10

The JRI is a promising development, even if its scale is still quite small.11

It is not, however, without its drawbacks. JRI savings are almost always
reinvested in other criminal justice agencies, for example, even though
sometimes—maybe often—it would be better to invest in schools, mental
health services, public health agencies, and the like.12 Crossing such
institutional lines surely would entail serious bureaucratic and
administrative challenges, but if we think about the solutions to crime
solely in terms of “criminal justice,” we significantly limit our options.
Outside of the JRI, however, there have been few, if any, efforts to really
bridge the fissures running through the myriad criminal justice systems
across jurisdictions. Coordination is all too rare, to the point that the New
York Times had a headline in 2014 grimly stating, “In Unusual
Collaboration, Police and Prosecutors Team Up to Reduce Crime.”13

ALL PUNISHMENT IS LOCAL

Current reform efforts have typically taken a top-down approach, trying to
change at the state level the official rules under which criminal justice
actors operate. This approach, however, may be backward; perhaps we
should take a more bottom-up approach, focusing less on the formal legal
rules and more on changing the political incentives of prosecutors and
others to use the tools already at their disposal. If, say, prosecutors faced
sufficient political pressure to be less punitive for some crimes, we
wouldn’t need state-level reforms to force them to change.

Of course, changing the political incentives of prosecutors and judges
yields improvements that are much more tentative than a major reform bill
and that are vulnerable at every election. The successes would be scattered
and local, and they would not offer a clear “moment of victory” like a bill-
signing. Moreover, these “attitudinal” reforms would require constant
monitoring and prodding. But for all these weaknesses, the impact of



bottom-up changes would likely be much greater than that of top-down
legislative reforms. To understand how to change political incentives,
though, we need to look more carefully at the (local) politics of punishment.

There are two somewhat contradictory strands in most discussions of the
politics of crime and punishment. One attempts to explain why the
American public became so much more punitive starting in the 1970s or so;
the other laments the disconnect between the American public and its
elected leaders, pointing out that the former tends to embrace rehabilitation,
while the latter favors punishment.14 Unfortunately both of these accounts
of the politics of crime have taken too grand a perspective. Most of the
discussions about the criminal justice system and the attitudes of the
American electorate have focused on broad, cultural struggles, tying them
to a more general conservative shift that came about in reaction to
feminism, civil rights, and other social upheavals of the 1960s and 1970s.15

These claims get a lot right. But to understand the politics of crime, we also
need to think smaller—perhaps a lot smaller. Viewed more locally, these
two perspectives—which produce an increasingly punitive public that isn’t
really that punitive—are not as contradictory as they may initially seem.
Americans did become more punitive, but politicians also overcompensated
in response, going further than the public really wanted them to.

Rather than focusing on what has changed, we should look instead at
some things that haven’t. Specifically, there are four interrelated—and
admittedly hard-to-repair—defects in the politics of crime that predate the
rise in incarceration and that explain why elected leaders are consistently,
predictably harsher in their attitudes than the people who vote them into
office. Taken together, these four defects impede efforts at reform, and if
left unaddressed they almost certainly ensure that any future increase in
crime will cause an overreaction similar to the one that seems to finally be
receding.

Defect 1: The False-Positive Problem

No amount of reform will seriously curtail police and prosecutorial
discretion; it probably shouldn’t even try to. Substantial decarceration will
always need these officials to use their discretion in different ways. Yet
police, prosecutors, judges, and parole boards all face skewed incentives



that encourage them not to show leniency even if they want to. I’ll focus on
prosecutors here, but the problems apply equally to all these officials.

When deciding whether or not to charge someone with a crime, or
whether to seek prison time or something less restrictive, prosecutors can
make two types of errors. In some cases, they will fail to send someone to
prison who should have been sent there, and that person will commit a
future crime that could have been prevented if only the prosecutor had been
more aggressive. Call this a “false-negative” result (the person was
incorrectly identified as not being a risk, with “not risky” being a
“negative” result).16 Conversely, they will treat some people as high risk
who are not, and thus lock up some low-risk people who could have
successfully remained in the community. These outcomes are “false
positives.” The goal of the criminal justice system is to balance, in some
way, the costs from both of these types of mistakes.

In theory, we should be more concerned by false positives (being overly
harsh) than false negatives (being too lenient). As Voltaire, William
Blackstone, and Ben Franklin all said, in slightly different ways, “it’s better
that ten guilty go free than that one innocent person be convicted.”17 In
practice, however, even if a prosecutor personally subscribed to this view,
the realities of politics push him in the opposite direction. A false negative
—diverting or not charging someone who goes on to reoffend—is
potentially much more costly to a prosecutor than a false positive. It’s easy
to see why. The costs of a false negative are immediate and salient. Those
of a false positive are nearly invisible and abstract. In the case of a false
negative, there is an identifiable offender and an identifiable victim of the
resulting crime, as well as an identifiable official at whom voters can direct
their anger. The media and political opponents can ask, “Why did you
release Bob? Why did you expose Mary—here’s a picture of her with her
two cute children—to the risk of victimization?”

This is no hypothetical. The Washington Post ran an article in 2016 on a
man in Washington, DC, who had served time for robbery and committed a
serious sexual assault after absconding from parole. A comment by a local
resident demonstrated the political problem:

“I want to know why he was out. He has a violent background. He



has clearly targeted women in the past,” said Denise Krepp, an
advisory neighborhood commissioner who lives half a block from the
scene of the crime. “So who made the decision that he should be out
on the streets?

“And I want a name. Because someone is responsible for this.”18

The head of DC’s Metropolitan Police Department echoed this concern:
“Sometimes, we just scratch our heads,” DC police Chief Cathy L. Lanier
said. “We feel like there’s a revolving door for violent offenders. It’s very
frustrating for us because we see the victim, and we see the impact on the
victim.” The false-positive cases are so much harder to see. One cannot
point to any specific non-offender. How do you identify people who are in
prison but would not have offended had they been released? It’s a
profoundly difficult counterfactual, unlike the case of Bob, where we can
easily say that if Bob had been in prison, Mary would not have been
victimized.

Difficult, but not impossible. We can identify, statistically, that certain
pools of people are being detained too long or too often. It is possible to
say, “Look, according to [hypothetical] Table 5, we can predict that 90
percent of those in Risk Group A would not have been rearrested within
five years of release.” We cannot say that any one detainee in particular
wouldn’t reoffend, but we can say that a certain bunch of people belong to a
group that, on average, is quite unlikely to reoffend, and that, on average, it
is needlessly costly to lock them up.

Of course, to any elected official, “This is Mary, victimized by Bob
thanks to your policies,” is far scarier than “Table 5 suggests you were too
harsh and wasted taxpayer money.” The salience and emotional impact of
errors are asymmetric, and politically aware prosecutors (and judges, and
parole officials) will respond accordingly. The false-positive problem also
interacts with the budgetary free-riding problem in toxic ways. Judges and
prosecutors are already inclined to over-punish to avoid the risk of a false
negative blowing up a reelection campaign. That they don’t have to pay the
costs of sending the defendant to prison only strengthens this incentive.

Defect 2: The “Willie Horton Effect”



Voters care a lot about crime, but they do not pay much attention to criminal
justice outcomes. They have a poor understanding of how criminal justice
operates, and they have a surprisingly weak grasp of how crime rates move
up or down.19 A 2014 Gallup poll, for example, reported that between 2001
and 2014, the fraction of respondents saying that crime had risen since the
previous year went up from 41 to 63 percent (peaking at 74 percent in
2009), despite the rate of violent crime falling almost every year during that
time, for a total decline of about 30 percent.20 When it comes to crime,
Americans are, to use academic jargon, “low-information, high-salience”
(LIHS) voters: they do not pay much attention to the routine, day-to-day
facts, but instead vote based on one or two particularly shocking—and thus
salient, but likely not representative—cases.

In his book Courtroom 302, Steve Borgia provides a good example of
this reality.21 In 1998, Chicago judge Daniel Locallo faced what was
initially a straightforward retention election until he ran into an unexpected
complication: he found himself presiding over an attempted-murder trial in
which the defendant was the son of a politically powerful figure with strong
ties to Chicago’s Italian criminal underworld. As the case heated up—one
witness disappeared, another turned up dead—Locallo suddenly found that
the family of the defendant had launched a campaign to unseat him in his
upcoming election.22

In many ways, Locallo’s retention election became a referendum on how
he handled one shocking (and also racially charged) case, with almost no
reference to the hundreds, if not thousands, of other cases that should have
defined his accomplishments (or lack thereof) over the six years since his
previous election. (The voters ended up retaining him.) We’ve seen how the
same problem plagues prosecutor elections. These elections are infrequently
contested, but when they are, the debates focus on one or two high-profile
successes or failures, or one or two particularly egregious scandals.23 The
more mundane cases are ignored, even though they matter so much more in
the aggregate. Voters don’t ask about them, and prosecutors don’t really talk
about them.

The problem posed by LIHS voters in criminal justice is so well-known
—and feared—that it has a name: the “Willie Horton Effect.” As governor
of Massachusetts in the 1980s, Michael Dukakis had presided over a
furlough program, one he didn’t create but supported, that allowed select



inmates to leave prison for brief periods in order to help them prepare to
reenter society. It was considered a success, with over 99 percent of those
furloughed returning to prison without incident.24 No one knows that,
however. In fact, the program likely would have operated in almost total
obscurity, even within Massachusetts, had it not been for one of those less-
than-one-percent-of-all-cases failing in a particularly shocking, salient way.

In 1986, William “Willie” Horton absconded from the program, and
about a year later, he viciously assaulted a man and repeatedly raped the
man’s fiancé during a brutal home invasion in Maryland. When Dukakis ran
for president in 1988 as the Democratic nominee, the campaign of his
opponent, Republican vice president George H. W. Bush, released a
powerful attack ad saturated with racist overtones (Horton was black, both
his victims were white), using the Horton case to argue that Dukakis was
soft on crime. All it took to discredit the program, as well as the politician
who simply supported it, was one high-profile failure.

In hindsight, it’s now clear that in this particular case, the ad had little
effect on the campaign.25 Politicians, however, absorbed the broader point:
that in an LIHS world, no amount of success can top one spectacular
failure. Why take that risk, especially if there is so little reward for the
successes, as evidenced by the fact that Americans continue to think that
crime is rising despite sustained declines.

Defect 3: Geography

Another defect in the politics of punishment, one we have seen time and
again in this book, is the complicated interaction of race, geography, and
punishment.26 In general, people are pulled in two directions: they want to
see those who offend punished to ensure their own safety, but they don’t
want to see their friends, neighbors, and family members suffer the costs of
avoidable or unjust punishment. One partial explanation, then, for why
prison populations remained stable prior to the 1960s is that those who
lived in high-crime urban neighborhoods—Irish, Italians, and other white
immigrant communities—also tended to have political control over them, or
at least over the local police and prosecutors. Those in charge of
enforcement felt both the costs of unprevented crime and the costs of
unnecessary punishment. In the postwar era, however, the Irish, Italians,



and other whites began moving to the suburbs, while blacks—who were
excluded from the suburbs—continued moving to northern cities as part of
the tail end of the Great Migration. These shifting demographics, however,
were not reflected in the criminal justice system, which continued to be
dominated by whites.27 Those who exerted power in the criminal justice
system were no longer bearing the brunt of the costs associated with either
crime or enforcement. At first, the new suburbanites were indifferent to
urban crime, and enforcement actually declined even as crime rose in the
1960s. The urban riots of the 1960s and 1970s, however, galvanized
suburban voters. And because those suburban voters didn’t feel the costs of
enforcement, they overreacted, at times strongly.

This situation persists today. The suburbs remain disproportionately
white, continue to face substantially lower crime rates than cities, and still
exert undue influence on who is elected to prosecute disproportionately
urban crime. The result, predictably, is overly aggressive prosecutorial
behavior. Although we have little data on how prosecutors make their
decisions, it’s reasonable to assume that when they are deciding whether to
file charges, they will put more weight on the benefits of safety (as desired
by white suburbanites) than on the costs of wrongful convictions or
excessive punishment (which is more of a concern for black urbanites—
who obviously value and campaign for safety, but who are also more aware
of the costs of enforcement).28

Defect 4: Prisoners of the Census

As we touched on earlier, the US Census faces the tricky issue of deciding
where to count prisoners as residing: the area where the prison is located, or
the areas where the prisoners lived before they were locked up. A lot turns
on this decision, since counting prisoners as “residing” where the prison is
located effectively transfers thousands of people from more urban areas to
less urban ones. In New York State in 2011, for example, 48 percent of the
state’s prisoners came from New York City alone (which was home to 42
percent of the state’s population that year), and 65 percent came from New
York City and the counties containing Buffalo, Rochester, Yonkers, and
Syracuse (the state’s next four largest cities). Yet only seven of the state’s
fifty-seven prisons are in those counties, and some of those seven are



relatively small minimum-security institutions.29 This pattern is repeated
nationwide. Yet in all but four states (California, Delaware, Maryland, and
New York), prisoners are counted as residents of the counties in which they
are incarcerated.

This policy results in greater political power for nonurban politicians, and
thus for more conservative parties. Outside of Maine and Vermont, people
in prison cannot vote, so counting them as residing in the areas where they
are imprisoned creates a rightward ideological shift, since a majority of
prisoners are black or Hispanic, and blacks and Hispanics tend to vote for
Democrats.30 Counting prisoners as residing in more rural, whiter, and thus
more conservative counties while denying them the vote effectively bolsters
conservative representation at the expense of liberal representation. In some
cases, this Census system is essential for Republican political survival.
Before 2010, Republicans in New York State fiercely resisted efforts to
count inmates as residing in their former counties because they knew it
could lead to redistricting that would hurt their narrow edge in the state
senate. Tellingly, New York adopted such a law in 2010—which, was one
of only two recent years that the Democrats controlled both chambers of the
legislature and the governor’s mansion.31

Similar issues arise in other states. One study, for example, pointed out
that several nonurban state senate districts in Pennsylvania had enough
people to satisfy the federal requirements for proportional representation
only as a result of counting their prisoners—prisoners who
disproportionately came from that state’s cities.32 Sometimes, the results
almost defy credibility, especially in small towns. Perhaps the most
remarkable is that of Ward 2 in Anamosa, Iowa. Most wards held about
1,400 people. Ward 2 had only 58—and a prison. One of its councilmen
won his seat with a total of two write-in votes.33

This effect does have limits. In New York, each state assembly district
contains almost 130,000 people and each state senate district more than
300,000.34 The largest prison in New York, the Clinton Correctional
Facility, has a capacity of just under 3,000—or about 2 percent of an
assembly district population and 1 percent of a senate district population.
New York, though, is a fairly population-dense, low-incarceration state. In a
higher incarceration, less densely populated state, such as Texas, a large
prison can make up as much as 12 percent of a district’s population.35



The Census problem is one of the few criminal justice issues that we can
solve pretty easily, at least in theory. All a state (or county for county
representatives, or city for city council seats) needs to do is pass a law
refusing to count inmates as residing in the districts where they are
imprisoned. Of course, in practice this change will be difficult to
accomplish, since one party, the Republicans, will fight it. It’s unsurprising
that the Democratic Party is consistently powerful in the four states that
have changed their approach.

Representatives from districts with prisons would still have other
incentives to fight reform—such as avoiding the loss of jobs—and the
Census issue does not address this problem; even without the Census bump,
local politicians still benefit from having a prison in their area. Even if the
real economic benefit from a prison is slight, it is perceived as being
significant, and those employed by prisons will still lobby hard against
reform.

ALL FOUR DEFECTS—THE FALSE-POSITIVE PROBLEM, THE WILLIE Horton effect,
the problem of geography, and the problem of the Census—have played
important roles in creating the criminal justice challenges of today. They
pushed the system to be excessively punitive as crime rose in the 1960s and
1970s, and their persistence to this day remains a serious barrier to reform.
These defects continue to give political actors strong incentives to overreact
to rising crime and weak incentives to change behavior in response to
falling crime rates.

To be clear, these political problems alone did not cause mass
incarceration; in fact, each long predates mass incarceration. When other
attitudes changed, however, these four defects helped to fuel the systematic
overreaction that took place across the United States. So correcting these
defects will be essential to creating durable reforms that can survive the
pressure to overrespond to unavoidable crime increases in the future.
Reform bills must pay more attention to the routine politics of punishment.

THE DEMAND FOR PUNISHMENT

These four political defects alone could only exacerbate, not cause, the
nationwide overreaction that led to mass incarceration. Hence, it is essential



to ask what else occurred that changed the political incentives of the police,
the prosecutors, the legislators, and others involved in the criminal justice
system. The immediately obvious answer is “crime,” which, as we’ve seen,
soared between 1960 and 1991. The story of how crime caused this
overreaction, however, is not as obvious as it may seem.

Most Standard Story accounts of the politics of punishment downplay,
almost to the point of ignoring, the rising rate of crime in those decades.
They view the reaction against crime as an elite-led, top-down affair rather
than an organic, populist, bottom-up response to a pressing social crisis.
Rather than looking to crime, these arguments point to a host of other social
upheavals at the time—the civil rights movement, feminism, the oil crisis of
the 1970s, and so on—and claim that the government used crime policy as a
way to navigate these broader political and cultural shocks. The “New Jim
Crow” hypothesis, for example, claims that crime control was used as a
way to roll back the gains won by the civil rights movement.36 The “end of
modernity” theory argues that the challenges and unrest of the 1960s and
1970s gutted the public’s faith in the “modern state,” at least in the United
States and the United Kingdom. People lost faith in the government’s
ability to provide for them through an effective and efficient welfare state,
and the government tried to justify itself by saying it could “protect them
from” threats—like crime.37

There’s much to be said for these theories.38 The rise of Donald Trump in
the 2016 presidential campaign, for example, certainly bolsters the “end of
modernity” claim. Some studies have found that in times of substantial
social disruption, a significant fraction of voters are drawn to authoritarian
leaders like Trump—those politicians whose views are “simple, powerful,
and punitive.”39 And there’s no doubt that criminal justice policy was used
at times to push back against minorities. Blackness and criminality have
been closely linked since the end of the Civil War, so an attack on “crime”
would easily be understood by many as a critique of black Americans and
their push for social inclusion.40 As Nixon adviser John Ehrlichman
chillingly explained in 1994, looking back on the early 1970s, “We knew
we couldn’t make it illegal to be either against the war or black, but by
getting the public to associate the hippies with marijuana and blacks with
heroin, and then criminalizing both heavily, we could disrupt those
communities.”41



Standard Story theories on the politics of punishment therefore posit that
rising incarceration rates have been part of a somewhat cynical effort by
those at the top levels of government to manipulate voters. One prominent
study suggested that instead of being responses to the public’s fear of crime,
government anticrime efforts are what cause the public to fear crime in the
first place.42 And rising incarceration is not caused by rising crime,
according to this argument, but is instead the result of purely political
choices. To bolster this argument, Standard Story accounts often look to
Western European countries and Canada, many of which saw substantial
increases in crime during the 1970s and 1980s but without similar increases
in incarceration. Many of them also saw crime drop in the 1990s, still
without large prison populations. All of which supposedly provides
evidence that mass incarceration was not driven by rising crime rates but
instead was just a policy choice.43

Not surprisingly, there are several critical flaws with this account. The
first is that the political reaction to crime was much more bottom-up than
many think. The study most widely cited for showing that government
programs were driving fear of crime more than they were responding to it
used a fairly delicate measure of this relationship, namely the correlation
between crime policies and whether voters ranked crime as their “number
one” concern at the time.44 It’s easy to imagine this measure of fear being
more responsive to policies than to underlying crime rates. Voters may have
always held crime in the top two or three spots on the list of things that
scared them, but a new, well-publicized anticrime campaign could push that
fear from second or third to first.

A new study, however, weaves together richer measures of the public’s
fear of crime, looking beyond just those cases where crime was the
“number-one” issue, and it tells a very different story: the public’s fear of
crime, and thus its punitiveness, moved roughly in sync with crime rates.45

Punitive attitudes grew stronger over the course of the increase in crime.
They also continued to grow for a few years after crime began to decline—
but that’s understandable, since crime statistics come with a lag, and so it
wasn’t clear in 1991 or 1992 whether crime had really begun to drop.
Several prominent criminologists at the time were also vocally warning—
incorrectly—that a wave of “superpredators” was right around the corner,
which also kept fear of crime high.46 Yet by the mid-1990s, people’s fear of



crime had started to decline; as a general rule, public punitiveness has
tracked crime, and prison growth in turn has tracked punitive attitudes.

As crime grew over the 1970s and 1980s, then, people adopted harsher
and harsher attitudes toward crime, and prison growth increased
accordingly. As crime dropped, people became increasingly less concerned
about crime, and prison growth slowed. To be clear: over the 1990s, as
people’s fear of crime declined, prison populations didn’t fall, but they did
grow at ever slower rates, as we saw in Figure 4.1. Crime leads to fear leads
to tough penal policies: it’s far more a bottom-up story than a top-down one
where penal policies lead to fear.47

The second flaw in the “incarceration is just policy” claim is that it
glosses over institutional differences between the United States and Europe.
In a tautological sense, the number of people a country sends to prison is
always a policy choice, since policymakers have complete control over it. If
politicians wanted to abolish prison, they could do so tomorrow, although
they would face serious political costs. Those costs are important. Simply
comparing the relationship between crime and prison in the United States to
that in other countries ignores the fact that the political system in the United
States is structured in a way that makes it harder for politicians to respond
to rising crime in a nonpunitive manner.

Our politicians may be more sensitive than European policymakers are to
citizens’ fears about crime in part because they are often more directly
accountable to the public than many European policymakers are. Moreover,
our durable history of racism may make rising crime seem more frightening
to white voters than it is to Europeans, or at least it may ensure greater
rewards (or fewer risks) for politicians who crack down on poor minority
communities.48 The decentralized, disaggregated nature of punishment in
the United States also makes it harder for any legislature or governor to
quickly or unilaterally slow down prison growth.49 And don’t forget the
four defects described above.

Furthermore, the rough similarity between US and European crime rates
breaks down in one key area: a crime victim in the United States is
significantly more likely to end up dead than one in Canada or Europe,
particularly as the result of gun violence.50 The probability of being killed
in the United States is still quite low—likely lower than what the average
voter thinks, thanks to media sensationalism—but comparatively it is still



quite high. The fear that any crime could result in death plays an outsized
role in our politics of crime. As a result, we demand much tougher
punishments in the United States not just for crimes like murder, but for
other crimes where murder could happen, such as robbery and burglary.
This fear of lethal violence explains why New York and Mississippi both
treat burglary of a residence—even of an empty house, and even if the
burglar is unarmed—as a violent crime, since the risk of serious harm
permeates our stereotype of what a burglary looks like and makes the crime
feel much more inherently violent.51 In other words, American politicians
did not simply “choose” to respond to rising crime more harshly. Or at least
framing it that way blinds us to factors like electoral accountability and
fears of deadly violence that constrain the choices available to them.

The third problem with the top-down, “just a policy” perspective is that it
ignores the real scope of the growth of crime, and especially how it
interacted with punishment early on. Between 1960 and 1991, official
violent crime rates rose by almost 400 percent, and property crime rates by
almost 200 percent. Even if crime rates were higher in 1960 than the official
statistics suggest, we still saw a tremendous increase in crime over those
thirty years—and it’s less than the official increase only because things
were already worse at the start of the upswing in offending. It’s hard to
believe that such an upheaval would have no effect on people’s fears and
the policies they would demand.

Recall, however, that as crime started to rise significantly, punishment in
the United States, including incarceration, actually declined. Think back to
Figure 3 in the introduction, which plotted the incarceration rate not as “per
100,000 people,” but as “per 1,000 property crimes” and “per 1,000 violent
crimes.” When measured that way, the incarceration rate decreased over the
1960s and was flat throughout the entire 1970s, even as crime steadily rose.
As William Stuntz pointed out, that sort of disconnect between crime and
enforcement was sure to produce a popular backlash, which it did.52

The full implications of this political story for our situation today are
unclear. Pessimistically, it appears to reinforce the idea that prison reform is
tolerable only as long as crime rates stay low. Politicians react to crime
because they are democratically compelled to do so, and the electorate’s
views on the need to be punitive seem to track crime rates. There is,
however, an optimistic take, too: if people’s attitudes about the need to be



punitive change—or if we are able to change them—then politicians do not
appear to be as likely as the Standard Story suggests to try to rile up
punitiveness for their own purposes.

SAFETY FIRST?

Perhaps surprisingly, even liberal reform groups tend to employ rhetoric
that reinforces the problematic politics of crime control. Like everyone else,
they consistently, if implicitly, define safety as the most important value.
Pew frequently releases reports showing how many states have seen both
prison populations and crime decline.53 The Brennan Center for Justice’s
proposed Reverse Mass Incarceration Act makes clear that states would not
qualify for federal grants unless they both reduced prison populations and
avoided increases in their crime rates (or at least avoided large increases).54

While it is essential to appreciate just how much we’ve gained from the
twenty-five-year crime drop, these approaches have an unexpectedly old-
school, 1980s-style tough-on-crime feel to them that is unfortunate. This
“safety-first” approach is actually bad social science. We’ve seen that
punishment imposes substantial costs not only on offenders but also on their
families and their communities and a safety-first approach puts far too little
weight on these costs. Why doesn’t Pew compare trends in decarceration
with, say, children who no longer have a parent in prison, instead of the
crime rate? Why doesn’t Brennan insist that federal funding only go to
states whose decarceration policies lead to better employment opportunities
for those released from prison, or better opportunities and outcomes for the
state’s children?

I’m not naïve. I understand the politics. Groups working closely with
legislators probably cannot ask them to put their name on the “Releasing
Violent Offenders Regardless of the Impact on Crime Act.” Furthermore,
policies that acknowledge the costs of punishment as well as the costs of
crime require us to ask those with more power to give up some of their
benefits in order to reduce the costs being imposed on other people, people
from whom they are often separated by geography, class, and race.

Reformers also face a demographic challenge. Although the country has
never been safer for those under the age of about forty or forty-five, for the
Baby Boomers (those born between 1946 and 1964), violent crime in 2014



was still twice as high as it (officially) was in 1960, and property crime 50
percent higher. And the Boomers are a major political force: 22 percent of
all voters in 2012 were over the age of sixty-five, and 61 percent were over
forty-five. Right now the Boomers seem fairly quiescent when it comes to
criminal justice reform—likely because they are much more focused on
what the 2008 fiscal crisis means for their retirements—but it probably
would not take much of an increase in crime—perhaps even just the
perception of an increase in crime—for them to start caring again. This is
an ever-present risk, as highlighted starkly by Newt Gingrich’s claim during
the 2016 campaign that even if crime rates are relatively stable, as long as
people think they are rising politicians should pander to, and thus reinforce,
those beliefs.55

This is where scholars, the media, and advocacy groups (especially those
less involved with pushing specific bills through state legislatures) need to
play a bigger role. Reformers need to raise these tougher issues and ask
these seemingly “impossible” questions about the costs and benefits of
crime control. To the extent that reformers resign themselves to focusing on
just what is feasible now, they will never achieve what may be feasible
tomorrow.

Those who continue to insist that safety must come first keep us locked
in a dangerously tough-on-crime mindset, just in a (temporary) time of low
crime. They reinforce, instead of challenge, the problematic attitudes that
encourage immediate, punitive responses to any potential crime-rate
increase. Fortunately, there appears to be at least some movement in a new
direction. An increasing number of scholars and journalists are starting to
point out that decarceration will require us to talk about punishing violent
crimes less severely, and that that may mean talking frankly about trading
off the costs of safety and enforcement.56

WHY POLITICIANS MAY WANT TO BE SOFTER ON CRIME

Furthermore, there is a rather surprising reason to be optimistic that some
politicians, if given the space, may already want to be less tough on crime
than they have appeared in the past. Consider the following two rough
summaries of some recent empirical findings.

One: It is true that more conservative states tend to be harsher on crime,



and that conservatives have become tougher on crime over the years. Yet
when the Republican Party is in the majority, a legislature’s penal policies
depend to a large extent on how vulnerable the majority is. The more
vulnerable the majority, the more punitive the laws.57

Two: State legislatures seem more likely to adopt sentencing
commissions to rein in prison growth when prison populations are high and
the majority party’s control is weakening.58

These two studies at first seem contradictory, but they actually tell an
interesting, complementary story. If being tough on crime were a core
conservative policy, then we would expect state legislatures to be harsher
when there was a large, stable Republican majority than when the
Republican majority was slight. The stronger the majority, the freer the
conservatives would be to indulge in their policy preferences. What we see,
however, is the opposite: that legislatures grow tougher on crime out of
electoral necessity more than innate desire. At the same time, the very
moment when legislators feel the need to use crime as a political tool—
when their majority control is weakening—appears to be the moment when
they are most likely to try to take the issue off the table for everyone, by
establishing quasi-independent sentencing commissions.

Taken together, these results paint legislators as somewhat grudging
warriors against crime. They seem more likely to crack down on crime out
of political necessity than real desire, and as the issue becomes more and
more politically unavoidable, they look for ways to delegate it away.
Legislators try to avoid being tough on crime more than we would expect,
and certainly more than the Standard Story suggests.

As always, results that come from just two studies should be viewed as
tentative at best. Nonetheless, they certainly complicate the conventional
“never hurts to be tough on crime” narrative, and they suggest that
politicians may be open to passing laws that restrain their own ability to be
punitive in the future. Which makes reformers’ silence on structural
political and institutional issues all the more unfortunate.

THE GAMBLE

Whether they know it or not, reformers today are gambling. They are
relying on the system that gave us large-scale incarceration to unravel it,



without trying to change how that system really works. If it overreacted
before, it can certainly overreact again. Congress’s back-and-forth actions
on mandatory minimums for drug offenses—abolished in 1970, restored in
the 1980s, then simultaneously targeted for abolition and expansion in 2016
—provide a clear warning about how easily changes can be reversed.

Explanations of prison growth have focused so much on broad social
upheavals that they have largely overlooked the role played by (less
exciting but no less important) institutional failings. These social changes
certainly made the problem worse, but prison populations likely would have
trended steeply upward without them just because of the institutional
failings. The political system is inherently (if unintentionally) designed to
overreact to changes in crime. Decentralized responsibility leaves no one in
control; low-information, high-salience voters reward severity and punish
the inevitable errors of “smarter” policies; and the costs of enforcement
aren’t borne by those with the most control over them. As a result, criminal
justice systems across the nation overreact asymmetrically. They crack
down hard when crime is going up, but they do not relax nearly so easily
when it starts to go down.

We should conclude this exploration of the politics of punishment, then,
by thinking a bit about how to address some of these structural defects. Two
broad solutions immediately suggest themselves: less direct democratic
accountability, and more localism. Many of the core defects described in
this chapter arise from political actors confronting a low-information
electorate. One approach, then, would be to replace elected prosecutors with
appointed ones. We already see a push for this with judges. It’s easy to see
how prosecutors, who, like judges, are called upon to “do justice,” could
benefit from the lack of immediate accountability that comes with
appointment. Both the false-positive and “Willie Horton” challenges are
tied to problematic accountability. (Of course, a prosecutor appointed by a
county executive may exhibit many of the same biases as one elected by
county voters, a point I’ll turn to shortly.)

We obviously cannot replace elected legislators with appointed ones, but
we could still help insulate them from immediate voter demands. Many
states already have sentencing commissions that are designed, in part, to do
just this by requiring new crime and sentencing bills to work their way
through a separate bureaucracy. By slowing down the legislative process,



sentencing commissions could (imperfectly) shield the criminal code from
aggressive demands arising from the “crime of the week.”

On the other hand, localism—by which I mean having cities and suburbs
separately choose prosecutors, and perhaps even judges—would help
ensure that prosecutors (and judges) were selected by people who directly
experience both the gains from enforcement and its costs. We have
repeatedly seen the problems that arise when those in the suburbs have
control over urban crime policy. City prosecutors and city judges may be
more sensitive to the various tradeoffs that come with severe policies
toward crime. The goal would be for the officials themselves to be socially
and culturally closer to both the offenders and the victims of crime, so that
the process would lead to more nuanced and just outcomes.

Localism, though, is not without its risks. Smaller jurisdictions can
restrict the pool of qualified prosecutors and judges, a problem that has
bedeviled some of New York’s smaller, more local courts; in the end,
localism may work best in large cities where the pool of applicants is
large.59 Too much localism also increases the coordination costs of dealing
with crimes that cross jurisdictional lines, and it raises the risk that officials
will try to displace crime one jurisdiction over rather than eliminate it—that
they will focus less on trying to thwart crimes and more on trying to
encourage offenders to move one jurisdiction over. That said, increasing
localism still may be more efficient than restricting democratic
accountability. Given the choice between having the county executive
appoint prosecutors or having the city (not the county) elect them, I would
probably choose the second option. Many of the problems with criminal
justice come from an indifference to the costs, and that indifference is bred
by distance.

So far, however, we have seen no real movement on any of these fronts.
To its great peril, the reform movement has not yet begun to address the
political defects that brought about mass incarceration in the first place.



CHAPTER SEVEN

THE THIRD RAIL: VIOLENT OFFENSES

THE EMPHASIS CURRENT REFORM EFFORTS PLACE ON REDUCING punishments
for people convicted of low-level, nonviolent crimes is understandable, but
it should be clear by now that the impact will be limited. Any significant
reduction in the US prison population is going to require states and counties
to rethink how they punish people convicted of violent crimes, where
“rethink” means “think about how to punish less.”

A simple example makes this clear. Assume that in 2013 we released half
of all people convicted of property and public-order crimes, 100 percent of
those in for drug possession, and 75 percent of those in for drug trafficking.
Our prison population would have dropped from 1.3 million to 950,000.
That’s no minor decline, but this sort of politically ambitious approach only
gets us back to where we were in about 1994, and 950,000 prisoners is still
more than three times the prison population we had when the boom began.
Or consider that there are almost as many people in prison today just for
murder and manslaughter as the total state prison population in 1974: about
188,000 for murder or manslaughter today, versus a total of 196,000
prisoners overall in 1974. If we are serious about wanting to scale back
incarceration, we need to start cutting back on locking up people for violent
crimes.

Not surprisingly, almost all politicians steer clear of this topic. Reformers
are more open to the idea in theory, but they almost always emphasize the
need to focus on the “low-hanging fruit” of nonviolent offenders first. Build
coalitions around those successes, they say, then see what is possible next.1
There is certainly a lot of validity to this idea. We can’t go from soaring
prisons one day to emptying them of the most serious offenders the next.



Progress is incremental, and a reform movement that races ahead of itself
could end up foundering as a result.

At the same time, for all the talk of “low-hanging fruit,” there doesn’t
appear to be anyone building ladders to pick the fruit higher up the tree.
Prison reform has been on the political radar since about 2000, and it has
been taken seriously since about 2008; that’s somewhere between nine and
seventeen years. Yet reform efforts are still aimed entirely at this “low-
hanging fruit,” and there seems to be no effort to move the discussion on to
tougher issues.

In fact, the situation is arguably worse that this makes it sound. It isn’t
just that reform bills focus only on those convicted of nonviolent crimes,
but that, as we’ve seen, reform options, such as drug diversion, often
explicitly exclude those convicted of violence. Even more troubling, many
states generate the political support for lessening property and drug crime
sentences in part by toughening those for violent crimes. To belabor the
metaphor, far from building taller ladders, we seem to be burning the wood
we need to build them. If the goal is real, substantial reform, this approach
is untenable. The sheer volume of violent offenders in prison acts as a
barrier to deep cuts built solely on nonviolent offenders.

Maybe deep reforms really aren’t the goal. Maybe the goal is merely to
release prisoners who really don’t scare us, but otherwise leave things
untouched. That, however, doesn’t seem to match the rhetoric of
transformative change coming from both the Left and the Right.
Furthermore, even if the goal is only the modest one of releasing those who
“don’t scare us,” we should still be less punitive toward many of those who
are serving time for violent crimes. Our current approach to punishing those
convicted of violence is almost entirely blind to mountains of sophisticated
research about violent behavior. The harsh sentences we impose on people
convicted of violent crimes are not buying us the security we think they are:
they incapacitate people longer than necessary and provide little deterrence
in exchange. It’s a situation that begs for real reform.

THE MATH OF VIOLENT OFFENSES

Recall Michelle Alexander’s claim that “the uncomfortable reality is that
arrests and convictions for drug offenses—not violent crime—have



propelled mass incarceration.” As this comment reminds us, the Standard
Story doesn’t just argue that drug-related admissions are important, but that
they are the most important force driving prison growth.

This assumption, however, is incorrect. As we saw in Table 1.1, 52
percent of the growth in state prisons came from people serving time for
violent offenses. The importance of locking people up for violence has only
grown in recent years, as Table 1.2 showed. Thirty-six percent of prison
growth in the 1980s came from incarcerating more people for violent
crimes (although some of the additional prisoners serving time for drug
offenses were likely imprisoned as part of an effort to rein in violence).
From 1990 to 2009, however, about 60 percent of all additional inmates had
been convicted of a violent offense. In short, the incarceration of people for
violent crimes has always been at the center of contemporary prison
growth.

And not just violent crimes, but generally, fairly serious violent crimes.
Almost one-fourth of all people in prison for a violent crime are serving
time for murder or manslaughter; these prisoners make up about one in
eight inmates overall. Another one-fourth of all people convicted of violent
crime are in for robbery, with 95 percent of those having been convicted of
armed robbery. That’s 300,000 people, or nearly one in four prisoners,
serving time for killing someone or for armed robbery.2 Another 10 percent
of all prisoners are in prison for aggravated assault, which usually requires
serious bodily injury, the risk of death, or a dangerous weapon.

Moreover, the official number of people in prison for violent crimes
represents the minimum number of people incarcerated for acts of violence.
A person who is factually guilty of a violent act but pleads guilty to a
nonviolent offense does not appear in the official statistics as someone in
prison for a violent crime. Then there is the fact that gun offenses, such as
possession of a loaded firearm by a convicted felon, count as “public-order”
offenses, which are ranked lower than even property or drug crimes. A drug
dealer caught with a loaded pistol thus appears as a nonviolent drug
offender, even though the gun possession points to the potential for
violence.

Another way to show the importance of violent crimes to prison growth
is to look at how much bed-space those convicted of violence use. Consider
the following example, which relies on data on about 300,000 admissions



(slightly under half the national total) from seventeen states in 2003.3 Those
300,000 people spent a total of 184.4 million person-days in prison between
2003 and the end of 2013. Those convicted of index violent crimes
(murder/manslaughter, forcible sexual assault, aggravated assault, and
robbery) made up about 20 percent of the admissions, but they used up 40
percent of the bed-days, or 69.9 million days. Add in those convicted of any
violent crime, and the share of admissions rises to 30 percent; of bed-days,
to 51 percent. Violent offenders take up a majority of all prison beds, even
if they do not represent a majority of all admissions. This is, of course,
because they serve longer sentences. But that doesn’t necessarily mean long
sentences. Those 69.9 million bed-days translate into an average of 3.2
years.4 That’s definitely longer than the 1.7 years for the overall average
(looking at 184.4 million days), but likely less than one would expect for
index violent crimes.

The experiences of these 300,000 prisoners also illuminates the extent to
which almost all inmates serving long sentences are in for violent crimes,
contrary to the Standard Story. Of those admitted to prison in 2003, only 3
percent had not yet been released or paroled by the end of 2013—that in
and of itself should be surprising, given all the “everyone serves such long
terms” rhetoric—and almost all of the people in that 3 percent were serving
time for serious violent crimes. Fully 65 percent of this 3 percent had been
convicted of an index violent crime, with 25 percent of the 3 percent in for
murder or manslaughter. In total, 83 percent of these inmates had been
convicted of an index or non-index violent crime. Almost any way you cut
it, the majority of those in prison, and a large majority of those serving long
terms, have been convicted of violence.

All of this raises an obvious question: if most people serving long
sentences are people convicted of serious violent crimes, where does the
widely held belief that our prisons are full of people serving long sentences
for nonviolent offenses come from? I have two related hypotheses. The first
is that there has been an overemphasis on the federal system and its
pathologies. Even though the federal government holds only about 12
percent of the nation’s prisoners, its criminal justice system receives almost
all of the national media and scholarly attention. Problematically, federal
criminal justice outcomes look much different from those in the states.
While people with drug convictions make up about 16 percent of state



prisoners, they make up approximately 49 percent of federal prisoners. The
federal system is also distinctly more punitive in general, and especially so
when it comes to drugs. This focus on federal policy leads people to
overestimate how many people are in prison for drugs and how long they
spend in prison.

The second hypothesis is a variant of the “man bites dog” problem. The
media never reports when a dog bites a man—or when a bank robber with a
gun gets five years, or a murderer ten or fifteen. They want to cover the
rare, surprising cases where the man bites the dog: the shockingly short or
long sentences, not the regular ones. So we see dozens of articles about the
“affluenza” teen who was sentenced to probation after killing four people in
a drunk driving accident; the judge apparently bought the defense attorney’s
argument that the kid was too rich and spoiled to understand the difference
between right and wrong.5 Or we see the extensive coverage of a first-time
drug dealer convicted of selling only a small amount but given life without
parole.6 The reality, however, is much different, and these cases make the
news because they are the exceptions, not the rules.

I understand why politicians shy away from reforms aimed at violent
crimes. The political risks of being lenient are too great. Whatever sort of
political cover the fiscal crisis has provided—“I want to be tough on crime,
but financial realities are forcing me to make cuts”—likely does not extend
to being generous toward those convicted of violence. None of that, of
course, changes the math.

Yet there is a deeper problem here. It’s quite likely that being less harsh
toward people who commit violent crimes might actually make us safer. Or
at least it would have no impact on safety while freeing up resources to be
better used elsewhere and reducing the social costs of punishment as well.
The two strongest policy arguments for punishing violent crimes harshly
simply lack strong empirical support, and in fact are often contradicted by
the evidence.

TWO FAILINGS

There are two primary policy justifications for punishing people for long
periods: long sentences are needed to incapacitate those who pose an
ongoing threat to public safety, and long sentences deter people from



committing crimes, such as acts of violence, in the first place. (There are, of
course, also moral arguments for severity, but I won’t address those here.7)
Both arguments, despite their intuitive appeal, falter upon close
examination. These sorts of long sentences are not just unnecessary, but in
many cases they are counterproductive. Shorter terms would be cheaper,
impose fewer collateral costs, and keep us safer.8

Both arguments in favor of long sentences are based on dangerously
simplistic views of human behavior. The incapacitation argument takes too
static a view of violence, seeing the person as inherently violent, rather than
as someone who engaged in violence at a particular time. The deterrence
argument, meanwhile, significantly overstates the extent to which people—
particularly young people, who are more likely to engage in violence than
older people—view ever longer sentences as ever greater punishments.
Once we realize the implications of these errors, long sentences for those
convicted of violence become generally hard to defend, except perhaps for
purely retributivist reasons.

Let’s start with the flaws in how we incapacitate violent offenders. Even
that sentence, which seems so banal, is actually quite misleading. “Violent
offenders.” We use this term a lot, but we shouldn’t. Of course, there are
people who merit the term: persistently violent people who consistently
engage in dangerous, violent actions. For almost all people who commit
violent crimes, however, violence is not a defining trait but a transitory state
that they age out of. They are not violent people; they are simply going
through a violent phase. Locking them up and throwing away the key
ignores the fact that someone who acts violently when he’s eighteen years
old may very well be substantially calmer by the time he’s thirty-five.

Offending patterns vary predictably over the course of people’s lives.9
Generally speaking, people age into and out of the risk of engaging in
criminal or antisocial behavior; individuals who commit crimes usually fall
into one of five or six fairly broad patterns, which criminologists describe
with terms like “high rate adult peaked” or “low rate desister.”10 The
differences across the groups, however, are more quantitative than
qualitative. People differ in terms of when they peak (in their teens,
twenties, or thirties) and how many criminal acts they are committing at
that peak, but their behaviors all tend to follow a bell curve. Most people
who end up committing crimes commit few offenses when young, and the



ones they do commit are relatively nonviolent; criminality and violence rise
in the late teen years through the twenties or thirties; and thereafter, both
criminality and violence subside.11 Of course, not everyone follows this
general pattern—recall that the average age of prisoners in the United States
is rising, in no small part because an older cohort is not aging out of crime
as fast as expected—but most people do.

There are many reasons we should expect offending, including violent
offending, to follow this sort of “life course” pattern. Some of them are
biological. The bell-shaped curve of offending tracks various hormone
levels, like that of testosterone, or the body’s declining ability to absorb
dopamine over time.12 Juvenile brains are also less well developed than
adult brains, which leads kids to be more vulnerable to peer pressure and to
act more impulsively.13 And if nothing else, a fifty-year-old is less likely to
get in a fight than a twenty-year-old simply because he knows he is more
likely to lose.

Some of the pathways out of crime are also social. Sociologists Robert
Sampson and John Laub have shown that marriage and employment appear
to help people desist from crime.14 One reason is self-perception. Someone
with a spouse thinks of himself as a “husband,” and someone with a job
starts to think of himself as an “employee.” People’s behavior then adjusts
to reflect the social conceptions of how they should act in these roles.15

Another reason is an “incapacitation” effect, to use the term somewhat
awkwardly. Time spent with a partner or at a job is time not spent hanging
out with friends and potentially getting into trouble. (An interesting variant
of this effect is that the Friday night of the release of a major new violent
movie produces a noticeable decline in violent crime.16 A large number of
aggressive young men spend a chunk of that Friday night in a movie theater
rather than in a bar, and less mayhem ensues.)

In short, a person’s level of aggression fluctuates over time, and in ways
implying that long sentences frequently over-incapacitate. We don’t need to
lock up most violent twenty-year-olds for thirty years to keep ourselves
safe, since most of them would naturally desist from offending much sooner
than that. Perhaps our goal, then, should be to target longer sentences at
those twenty-year-olds who are on a persistent-offender path and lock them
up for a long time, while imposing much shorter sentences on the twenty-
year-old “low rate desisters” who will naturally stop engaging in antisocial



behavior shortly. Criminologists and prison officials have long sought to
develop these sorts of “selective incapacitation” models.

Whatever their theoretical appeal, however, these models fail in practice.
For all the “big data” advances in predicting human behavior, we still
cannot really predict in advance who will end up on which paths. Sampson
and Laub, for example, had lifetime offending data on five hundred high-
risk Boston men as they aged from seven to seventy. They attempted to
predict each person’s path using only the data available when that person
was young. No matter how hard they tried, their models basically failed.17

We just don’t know what trajectory someone will be on until he is well
along it.

This failure points to a stinging irony in one of the most popular types of
sentencing laws, namely enhancements for recidivists such as three-strike
laws. On the one hand, such laws seem consistent with our inability to
predict future pathways. We don’t know whether someone will be a high-
rate offender until we have a lot of data on his or her offending patterns, so
we hold off throwing the book at someone until we are sure. On the other
hand, by the time we gather this information, the person is much more
likely to be on the verge of aging out of his peak offending years, and in
fact may already be on the declining side of the bell curve.

In California, for example, the average age of someone at the time he is
convicted for a third strike—and thus facing at least twenty-five years in
prison—is forty-three.18 Recall that Proposition 36, adopted in 2012,
modified California’s three-strike law and authorized the early release of
many of those who had been sentenced under the old version. Those
released early under Prop 36 have a much lower recidivism rate, about one-
tenth the state average, in no small part because they are simply older.19

Thus the irony. We don’t have enough information to impose a harsh
sentence on someone until he gets close to aging out of crime.

Long prison sentences can also be self-defeating. Stints in prison hurt a
person’s employment options, and the stigma of incarceration—combined
with the inability to find employment—keeps former inmates from finding
partners or spouses.20 Incarcerating people when they are young may
prevent crime in the short run, but it also undermines some of the social
pathways to desistance in the longer run once they are released.

If long sentences fail to incapacitate efficiently, then can we at least



justify them because of their ability to deter? The answer is almost certainly
no. The evidence on the deterrent impact of severe punishment is pretty
well settled: the certainty of punishment matters far more than the severity.
Economists have long argued that certainty and severity can be easily
traded off. A one-year sentence imposed every other time someone commits
a crime, the argument goes, should deter just as much as a five-year
sentence imposed on one out of every ten offenses.21 The mathematical
perfection of these claims, however, has foundered on the rocks of
empirical reality.

Empirically, it is hard to separate out the deterrent impact of longer
sentences from their incapacitation effect, so the number of studies isolating
the deterrent impact of longer prison terms is few. One review of the few
methodologically sound studies, however, found little to no evidence that
long sentences have any real deterrent effect.22 Moreover, whatever
deterrent effect they do have is certainly subject to diminishing returns: it is
quite unlikely that a thirty- or fifty-year sentence deters much more than
something substantially less.23 What really deters is the certainty of being
caught. Policing deters. The punishment that follows an arrest, much less
so.

There are at least two major reasons why the harshness of the sentence
doesn’t deter that much. First, one of the most well-documented risk factors
for criminal behavior is impulsivity.24 Those who engage in antisocial or
criminal behavior are also more likely to smoke, to have unsafe sex, to use
risky drugs, and so on. Actions like these are evidence of someone being
very present-minded—which means they will put less weight on criminal
sentences that will be imposed or experienced well into the future. Second,
the state punishment is just one sanction someone faces when arrested.
People also experience social stigma, ostracism, job loss, and more.
Importantly, none of these other costs require a conviction, and they can all
start at the moment of arrest. After all, a person’s family, friends, and
employer are not required to presume innocence; that applies only to the
court system. Even those who put more weight on the future may fear
apprehension, and all the social penalties it brings, more than the final state
punishment.

Yet our policies get this completely backward. As we’ve seen, for most
crimes clearance rates—the fraction of crimes that result in an arrest, which



is a decent proxy for apprehension risk—have either held steady or declined
since the 1960s, and for most offenses they are fairly low. By 2014, the
clearance rate for murder was just under two-thirds, and that for aggravated
assault a bit above 50 percent, while clearance rates for all other index
violent and index property crimes were below 50 percent, often
substantially, with the lowest being burglary (14 percent) and auto theft (13
percent).25 But although the risk of apprehension remained low, legislators
kept passing tougher and tougher sentencing laws: mandatory minimums,
sentencing enhancements, truth-in-sentencing laws, strike laws, and so on.
Much attention has been given to severity, very little to certainty. Like I
said, backward.

This was not a mistake, or the product of ignorance. The problem will not
be fixed simply by showing legislators an empirical study explaining the
“right way” to approach crime. This misallocation is the predictable result
of structural failures we’ve already looked at, ones that continue to receive
too little attention—in this case, that cities pay for policing while states pay
for prison. Since states lack any real power to keep local police and
prosecutors from sending people to prison, cities and counties have an
incentive to free-ride off the state.

Unfortunately, punishment debates seem to remain fixated on using
longer sentences to deter crime. Senator Tom Cotton (R-AR), for example,
recently argued that the United States suffers from an underincarceration
problem, claiming that we needed to make sure punishments are severe to
compensate for our low clearance rates.26 Although he is correct about our
clearance rates, it’s unfortunate that Cotton argued for more imprisonment,
not more funding for police.

There is some evidence that the importance of certainty is getting more
attention. In 2004, Judge Steven Alm in Oahu started a program called
Hawaii’s Opportunity Probation with Enforcement—HOPE—which was
designed to help people with addiction problems stay sober while on
probation. Rather than relying on infrequent (usually monthly) drug testing
combined with the threat of (eventual) revocation back to prison, HOPE
focuses on certainty and speed. At the start of their term, probationers have
to check in every morning to see if they have a drug test that day, knowing
they will be tested at least once a week, although the frequency can drop
with continued success. Unlike with traditional probation, HOPE’s



sanctions are immediate. If the probationer tests positive, he or she is
immediately detained pending a hearing, and usually sentenced at the
hearing to a short jail term for the violation, although he or she remains
enrolled in HOPE during the process. The sanction is certain and
immediate, but not severe.

In a randomized trial comparing HOPE to conventional probation
practices, HOPE came out significantly ahead.27 Prior to the experiment,
those enrolled in HOPE abused drugs more than the control group; three
months in, use by those in HOPE had dropped by about 83 percent, while
use by those in the control group had risen by 50 percent.28 Those in HOPE
also experienced fewer revocations (9 percent vs. 31 percent), and spent
fewer subsequent days in prison (111 vs. 303), although both groups spent
about the same number of days in jail (around 20). HOPE has been
sufficiently successful that it has now been introduced around the country
under the name “Swift, Certain, and Fair” (since the “H” in HOPE limits
the acronym’s portability).

There are obvious limits to the HOPE model. It can only be used to
prevent reoffending by those who are already under supervision, not as a
general deterrent. Moreover, it only works for crimes that are easily,
objectively detectable. The evidence of drug use lingers in a person’s
bloodstream for some time after the offense. But what could we do to make
people “call in” to prevent robbery or assault? There may be some ways to
approximate this—electronic monitoring, in theory, would at least allow us
to objectively see where people went, although we wouldn’t know what
they were doing—but these methods are limited. Yet while the specifics of
HOPE may restrict its application to certain problematic behaviors, its
success further demonstrates the importance of the certainty of punishment
and that policymakers may be increasingly aware of it.

HOW TO CUT TIME SERVED FOR VIOLENT OFFENSES

Throughout this book, I’ve shown that rising admissions, not time served,
has been at the heart of prison growth. But that should not be taken to mean
that sentence lengths are irrelevant, particularly when it comes to violent
crimes. As I pointed out before, the impact of any one admission on total
prison population will be greater the longer that person spends in prison.



And while the median time spent in prison by someone convicted of a
violent crime, at slightly more than three years, is not that long, it is still
longer than the time spent by those convicted of nonviolent crimes, and it
has crept up a bit over the past few decades. Furthermore, almost all the
people serving really long sentences—the ones whose reduced sentences
would have the biggest impact—have been convicted of serious violent
offenses. Cutting time served for these prisoners, however, is among the
riskiest of reforms.

Which isn’t to say that we should despair: there are ways to reduce time
served by people convicted of violence, just few that seem to come up in
reform bills. For example, it may be politically impossible to cut the
statutory maximum for most violent crimes, but there are ways we can limit
how often people receive the longest sanctions. One option, of course, is to
adopt plea bargain guidelines that restrict when prosecutors can impose
particularly harsh sentences. If those guidelines are too challenging to
implement, states should also consider sentencing guidelines, a more
“mainstream” type of proposal with a longer history of at least modest
success in reining in prison growth.29

Sentencing guidelines have been effective in no small part because they
are less transparent than legislative acts (an argument that applies to plea
guidelines too). Newspaper accounts at the time of a high-profile arrest or
conviction will generally report the statutory maximum more than the likely
guideline sentence: “He faces up to 25 years in prison,” not, “As a second-
time offender without any apparent additional aggravating factors, his
guideline range is probably six to nine years.” Guidelines allow legislators
to limit the sentences for run-of-the-mill violent crimes in a less obvious,
and thus politically safer, way. Moreover, we may not want to lower official
maximums, because there may be cases where the current maximum
sentence is politically (or even morally) necessary. We may be better off in
a system where the default for aggravated assault is set to ten years, but the
maximum remains twenty-five, rather than one where we lower that
maximum to ten years only to have a particularly horrific assault result in
demands to raise the maximum—for all aggravated assaults—back to
twenty-five.

States adopted guidelines at a fairly rapid clip in the 1980s and early
1990s. By the 2000s, about twenty-four states and the federal government



were using some sort of sentencing guidelines.30 A majority of them fit into
the category of what were called “presumptive” or “determinate”
guidelines, which meant the trial judge had to impose a sentence in the
guideline’s recommended range unless he or she found specific aggravating
or mitigating factors; failure to follow the guidelines, by being either too
severe or too lenient, was grounds for appeal by either party. Over the
course of the 1990s and 2000s, the US Supreme Court threw several
wrenches into presumptive guideline systems, but states generally have
been able to work around these complications, and today eight states (out of
originally thirteen) still use them.31

At one level, it may seem somewhat ironic that I’m proposing guidelines
here. A major criticism of sentencing guidelines is that they have made
prosecutors more powerful.32 Prosecutors can often choose which of many
different offenses to charge, each with a different default guideline range,
and by choosing the right charges and the right prior criminal histories
prosecutors can effectively force judges to sentence in very narrow ranges
of the prosecutors’ own choosing—yet another reason for adopting
charging guidelines. I just spent an entire chapter pointing out the risks
posed by giving prosecutors too much power, and now I appear to be
suggesting that we give them even more power in the name of less severity
for violent crimes.

This is not, however, as confusing or contradictory as it initially appears.
It comes down to design. If most default guideline ranges are shorter than
the average sentences imposed for those crimes before the guidelines are
adopted, then prosecutors will still be able to pigeonhole judges, but only
for sentences that are consistently shorter than they were able to secure
before. To the extent that guidelines have helped prosecutors become more
severe, that is simply a problem with how the guidelines are written, not
with the idea of guidelines per se.33

Another option for cutting time spent in prison by people convicted of
violence would be to expand the use of parole. After years of limiting and
restricting it, states have started to rely on parole more extensively. Such
reforms are in fact perhaps the most widely adopted type of prison reform
to date. In almost all cases, however, these changes have been limited to
people convicted of nonviolent crimes. There are exceptions, however, like
Mississippi’s 2014 reform law—these are quite rare, but they show that



expanding back-end opportunities is possible even for people convicted of
violent crimes.

One development that has encouraged states to expand back-end reforms
is the growing use of quantitative risk-assessment tools in the parole
process; in mid-2016, the White House announced a plan to try to expand
the use of such tools in criminal justice more generally.34 An extensive
literature in psychology and other social sciences has established that well-
designed, quantitative risk-assessment tools generally make better
predictions about future outcomes than people do, and this appears to be
true when it comes to assessing future violence as well.35 Although social
scientists have found it hard to predict the lifetime offending history of
people when they are young, risk-assessment tools are more successful
because they make fairly short-run predictions, such as the risk of rearrest
or readmission to prison within five years or so. It is much easier to make
this sort of narrow prediction.

These tools, however, are not without controversy. Perhaps the biggest
concern is that the factors these models use may be correlated with race and
gender in deeply problematic ways, and there are legitimate concerns that
using them may increase the severity of sanctions faced by poor and
(especially) minority defendants. However, most critics of risk-assessment
models simply point out that they can lead to worse outcomes for minority
defendants than for otherwise identical white defendants, which isn’t really
the right point to make.36 The question we have to ask isn’t, “Are these
models biased?” but rather, “Are these models more biased than the humans
who currently have to make the decision?” and, “Even if they are more
biased, is it easier to fix the bias in the model or in the person?” Framed
comparatively, the appeal of these models becomes stronger, although
plenty of valid concerns remain.37

That these models likely outperform people is notable, because the
models’ political advantages are significant. The risk for a parole board
member, as for any politician, is that dreaded false negative: the parolee
who recidivates in a salient way while on parole. No one wants to be the
person who signed off on the release. As the former chairperson of the New
York State Parole Board said, “It’s not like it’s written down anywhere, but
every board member knows, if you let someone out and it’s going to draw
media attention, you’re not going to be re-appointed.”38 A model, however,



is indifferent to politics. It spits out a number, and that number determines if
someone is granted parole. Obviously, if the model produces enough salient
false negatives who vividly recidivate, people might demand a new model
or no model at all. But changing or abolishing the model is often a
legislative fix, which is much harder to accomplish than simply firing the
responsible parole board member, who is generally an at-will employee of
the state government. In a way, the risk-assessment tool is another means of
lessening problematic political accountability in criminal justice.

THE “LOW-LEVEL VIOLENT CRIME”

If cutting time served for serious violent crimes is difficult, perhaps it is
worth thinking about whether there is low-hanging fruit even within the
category of “violent offenses.” When we hear the term “violent crime,”
what immediately comes to mind is surely something like murder or rape.
But what about breaking into an empty home while unarmed? After all,
that’s classified as violent crime in New York and Mississippi.39 So perhaps
one way to cut the number of people in prison for violent crimes is by
focusing on “low-level violent crimes.”

So far, when talking about types of crimes, we’ve mostly focused on the
FBI’s index violent crimes: murder/manslaughter, forcible sexual assault,
robbery, and aggravated assault. All other violent crimes are defined as non-
index offenses, including acts like involuntary (that is, negligent)
manslaughter, simple assault, kidnapping, non-forcible sexual assault, and
other forms of sexual abuse and lewd behavior (including with children),
blackmail and extortion, hit-and-run driving, child abuse, and other forms
of endangerment.40 Given that these non-index crimes are often less severe
than index offenses, they may provide more possibilities for diversion or
sentence cutting. Table 7.1 uses the same NCRP data cited above to
estimate the number of bed-days used by people convicted of various non-
index violent crimes.41

Recall that those convicted of index violent crimes and admitted in 2003
spent a total of about 69.9 million days in prison before their first (if any)
release. For non-index violent crimes, usage runs to about 23.7 million bed-
days over those eleven years. That comes to 25 percent of the 93.6 million
total bed-days used by those admitted for both index and non-index violent



crimes, and about 12.5 percent of the 184.4 million bed-days used by all
offenders. Two facts stand out here. First, people convicted of non-index
violent crimes make up a minority of those serving time for violence—there
is not really all that much “low-hanging fruit” among violent crimes.
Second, approximately 60 percent of those serving time for non-index
violent crimes are in for some sort of sex offense. Given current attitudes
toward sex offenders—which boil down to unrelenting harshness, even in
this time of reform—it is unlikely that these really count as “low-hanging
fruit” to begin with.

Table 7.1 Total Bed-Days Used per Violent Crime, 2003–2013

Source: Data from US Department of Justice, Bureau of Justice Statistics, “Data Collection:
National Corrections Reporting Program,” www.bjs.gov/index.cfm?ty=dcdetail&iid=268.

So it should be clear that real reform will be impossible if we continue to
avoid talking about how to change the way we punish serious violent
crimes. There is, however, reason to be optimistic that we can make these



changes, and it comes from a surprising source. Between 2010 and 2013
(the last year for which we have data), the number of people in prison for
violent crimes fell from 725,000 to 705,000—a decline almost equal to the
29,000 fewer people incarcerated for drug crimes during that time. In fact,
between 2012 and 2013, overall state prison populations rose by about
10,000, but the number of people in state prisons for violent crimes fell by
almost 3,000. That the number of people in prison for violent crimes fell by
about the same absolute number as those in for drug crimes is startling,
given that drug crimes were the primary focus of reform efforts, and violent
offenses were either ignored or subjected to harsher sanctions. There’s no
explanation for how this happened that I’ve seen; in fact, no one really
seems to have commented on this development at all. It suggests, however,
that there is hope, and that cutting the number of people in prison for
violent offenses more systematically is not an impossible goal.

By now, I hope the inadequacies of the Standard Story are clear, as well
as the need to focus on prosecutors, political institutions, and violent
crimes. I thus want to conclude by looking at the really hard question: What
would a reform program look like that tackles these three issues?



CHAPTER EIGHT

QUO VADIS?

BEING A CRITIC IS EASY. PROPOSING POLICIES TO REPLACE those you’ve
criticized is harder.

Although the Standard Story is widely accepted, its flaws are fairly easy
to illuminate; demonstrating the importance to prison growth of
prosecutors, of misaligned political incentives, and of locking people up for
violent crimes is a relatively straightforward task as well. Much of what
I’ve argued so far has relied on facts hiding in plain sight. That said, it is
critically important to shed light on the Standard Story’s flaws, given how
much it impedes significant decarceration; I hope the arguments I’ve made
here will, on their own, help to change how we approach penal reform.

And yet there is still the matter of what sort of reforms these findings
suggest are needed. Whenever I present my results, the first question I
always get is, “Okay, so what should we be doing differently then?” It’s a
fair question, and it’s also a profoundly difficult one. Identifying solutions
would be challenging enough even if we assumed that reasonable and
efficient policies would be easy to implement. Determining how to proceed
becomes far more daunting when we realize just how hard it is to adopt
such policies, given how the costs and benefits of enforcement are divided
along geographic, social, economic, and—perhaps most importantly—racial
lines.

Nonetheless, it is possible to identify a set of more efficient reforms. This
chapter does not offer a comprehensive, A-to-Z reform plan; nor does it
give an account of many of the changes already underway (like scaling
back punishments for drugs, establishing drug courts, and improving post-
release employment opportunities). Nor will I touch on many of the non-



prison-oriented reforms that have already been launched, such as reining in
asset forfeiture laws, improving policing (better training, body cameras),
amending bail procedures and improving pretrial detention policies more
generally, and so on. All of these are important measures, and some may
even reduce prison growth (like improved policing and bail reform). Here,
however, we will just look more closely at reforms that target the three
central causes of prison growth that I have described in this book:
unregulated prosecutorial power, structural political failures, and the
punishment of people convicted of violent crimes.

There have been steps taken to address these issues, but they have been
halting and piecemeal at best, and many problems have been almost
completely ignored. This sort of uncoordinated reform effort will not work.
The defects in American criminal justice all interact with each other, as do
law, policy, and cultural attitudes more broadly. A prosecutor who feels
politically compelled to use his discretion to throw the book at someone
suspected of committing a violent crime reinforces the impression among
the public that violent crimes are particularly threatening, which leads to
more prosecutorial aggressiveness in the future. Fixing only one piece of
the criminal justice system at a time might produce very little in return.
That decarceration has been so slow so far should not surprise us.

We need to think bigger and aim higher. What follows, then, are some
thoughts on where to go from here. A common reaction to many of these
ideas will certainly be, “That sounds great, but it’s politically impossible.”
In many cases, that may be absolutely correct—today. But not necessarily
tomorrow. The politics of the current moment always look more durable
than they really are. Andrew Sullivan was considered crazy for proposing
same-sex marriage in 1989, as were those who came before him; barely
twenty-five years later, it’s a constitutional right.1 Not every social issue
“cascades” so quickly and convincingly, but given the bipartisan frustration
with the criminal justice system, there’s at least reason to be cautiously
optimistic that something similar could happen with penal reform as well.2

It will not be easy. Reform will require prodigious and sustained effort, at
both the grassroots and political elite levels. But the current visibility and
influence of groups interested in prison reform, ranging from Black Lives
Matter and Cut50 on the Left to Right on Crime and the Charles Koch
Foundation on the Right, show that the national discussion can shift, and is



shifting.

TWO SMALL STEPS FORWARD

As we’ve seen, focusing on nonviolent offenses and time served won’t
produce the returns reformers hope for. And yet that doesn’t mean these
sorts of reforms are a bad idea. A lot of people in prison for low-level,
nonviolent crimes—perhaps many, if not most—would be less likely to
recidivate, and more likely to go on to better outcomes, if their issues were
dealt with outside of the prison, or even outside of the criminal justice
system altogether. Releasing them is good policy. These reforms, however,
need to be implemented in a way that does not undermine more challenging
reforms in the future. If the “easy” reforms are poorly framed, or if they
cost too much political capital, they may hurt the overall reform effort in the
end. And right now, it’s quite possible that current reforms are doing just
that.3

Perhaps the easiest correction would simply be to change the rhetoric
surrounding low-level reform efforts. Many of these reforms purchase
leniency for nonviolent offenses by imposing tougher sanctions for violent
offenses. There are two clear costs to this approach. First, it reinforces the
idea that the only proper response to a violent offense is prison, and second,
it will make it harder for states to implement reforms aimed at violent
crimes in the future.

In the current framing, any future efforts to scale back incarcerating
people convicted of violence will seem to run contrary to the earlier goal:
these were the very types of inmates we were trying to make room for. If
reforms aimed at low-level, nonviolent crimes were justified by simply
saying they would scale back expensive prison populations, without making
any reference to freeing up space for those convicted of violent crimes, then
future proposals aimed at violent offenses would seem to flow from the
earlier reforms, not against them. Language matters. It sets the parameters
of the debate.

Another quick reform would be to stop requiring fiscal impact statements
—an increasingly common practice—and instead demand broader cost-
benefit analyses. Effective alternatives to incarceration are often more
expensive than prisons in terms of dollar expenditures by state and county



governments.4 One unfortunate appeal of prison is its budgetary advantage:
warehousing people is cheap, especially when we look at the marginal (as
opposed to average) cost—it’s a fairly inexpensive way to keep people from
committing crimes against the general public, at least in the short run. More
comprehensive cost-benefit analyses would highlight the deeper social costs
of incarceration that make it so inefficient, and would make the broader net
gains of less punitive alternatives much clearer.

Changing the rhetoric of reform and broadening cost-benefit analyses
will help, but these shifts alone will not fix the problems we face. For that,
we’ll need deeper reforms.

REGULATING THE PROSECUTOR

Prosecutors have been and remain the engines driving mass incarceration.
Acting with wide discretion and little oversight, they are largely responsible
for the staggering rise in admissions since the early 1990s. Any attempts to
fight mass incarceration, then, must involve thinking anew about the
prosecutor’s incentives. Fortunately, even in the short run, there are
numerous legislative options for reining in prosecutorial aggressiveness.
These fixes will surely face serious political opposition, but it’s unclear how
much reforms can really accomplish if they continue to overlook or ignore
the prosecutor.

Funding the Other Side

Perhaps the most effective way to regulate prosecutors would be to
adequately fund public defenders and other indigent counsel. Prosecutorial
discretion is unavoidable, and as the people who represent about 80 percent
of all defendants facing prison or jail time, indigent counsel are those best
able to police that discretion. As the current crisis in indigent defense makes
clear, we can’t trust the states and counties to fund indigent defense well,
especially with the current emphasis on budget cutting. Even in flusher
times, though, indigent defense was politically unpopular, and funding
indigent defense is one area where the federal government can actually
make a significant contribution. As we saw before, a small federal grant
program of about $4 billion per year would double the resources available
to indigent defense. The federal government could also take a more



comparative than absolute approach, providing grants that tie indigent
defense budgets to prosecutorial budgets. The government could offer, say,
to provide some sort of subsidy to ensure that indigent defense budgets
were at least 80 percent of prosecutor budgets, or perhaps fund indigent
defense above prosecutor levels to account for the police subsidy that
prosecutors receive.

The idea of federalizing indigent defense funding has come up before,
although it has usually gone nowhere.5 Part of the problem is the blithe
dismissal many people offer when the idea is raised: “Well, don’t do the
crime if you can’t afford a lawyer.” This not only misstates the fact that the
government must presume a defendant is innocent, but overlooks the fact
that some number of defendants likely are innocent. A deeper problem is
the recurring interaction of race, class, and social and physical distance, a
challenge that arises again and again in every area of reform. Funding
indigent defense calls on wealthier, whiter, more suburban areas to fund
criminal defense for poorer defendants who are more likely to be members
of minority groups. The benefits of better representation will not go to the
politically powerful, or to people to whom those in power can easily relate,
but instead to members of politically weaker groups toward whom those in
power feel less empathy.6

That said, this proposal should appeal to both parties. For Democrats, it
simultaneously addresses issues of economic and racial inequality, and it is
an effective and important policy that national-level leaders can actually
implement. Promisingly, the 2016 Democratic Party Platform stated that the
Democrats would “assist states in providing a system of public defense that
is adequately resourced and which meets American Bar Association
standards.”7 For Republicans, funding public defense could be framed as an
example of pushing back against the power of the state. Criminal law is the
government at its most powerful, and indigent defense is about protecting
the weakest from that power—something that should appeal to a party that
often expresses concern about the risks that powerful government actors
pose to citizens’ liberty. Of course, in practice, Republicans may be less
concerned about this issue, given that nearly 60 percent of those in prison
are black or Hispanic, both groups that today generally lean Democratic.8
Furthermore, given the current emphasis on austerity, Republican
legislators may prefer to focus on ways of cutting government power that



do not require separate, countervailing government programs. Nonetheless,
there should be bipartisan ways to frame increased indigent defense
funding.

Money Talks

Another reform that states could consider is expanding the use of incentive
grants that encourage prosecutors to focus on more serious offenses.
Historically, these grants have largely been used to do just the opposite, to
encourage prosecutors to focus on less important crimes that state leaders
think get too little attention. In one perhaps extreme example from 1995,
the governor of California, Pete Wilson, funded a grant to encourage local
DAs to go after statutory rape cases more aggressively, in hopes that doing
so would reduce welfare expenditures by discouraging teenage
motherhood.9 There is nothing about these grants, however, that requires
them to be used like this.

Recall one of the more appalling facts in Jill Leovy’s Ghettoside. While
the clearance rate (the fraction of crimes that result in arrest) for murder in
Los Angeles County was about 50 percent, in poorer, more minority areas
like South Central LA and Watts it was under to 40 percent. Serious crimes
are often seriously under-addressed. And while clearance rates are the
responsibility of the police, not the prosecutors, the police do not ignore
what prosecutors do. If prosecutors consistently declined to handle drug
cases because a state grant diverted their attention to more serious violent
cases, police would likely shift their resources from drugs to homicide.
Greater police emphasis on murder cases may result in more people facing
convictions for serious violent crimes in the short run (and thus increase the
prison population), but in the longer run it may help push down murder
rates, and thus the number of long murder sentences.

Again, the political challenges are clear. Suburban and rural voices are
overrepresented in state and county electorates alike; even within cities,
wealthier, more gentrified areas likely wield outsized power, although
perhaps less excessively so. So state grants aimed at reducing violence may
not be as popular as efforts aimed at fighting drug trafficking (or even
reining in welfare expenditures). Urban drug trafficking is a crime that
suburbanites and wealthier urbanites fear can spread to their communities;



murder seems more contained.

Peering Inside the Black Box

It’s clearly essential that prosecutors provide more data. Right now, these
offices are generally black boxes, and any sort of insight would be helpful.
We should, however, be thoughtful about what data we gather. The numbers
we choose to collect are important, because they will shape how the offices
allocate resources. If the state requires prosecutors to report the fraction of
filed cases that result in convictions, prosecutors will target easier cases and
drop harder ones, even if the harder ones are serious crimes like murder.10

Conversely, if we measure the fraction of arrests that result in convictions,
prosecutors will focus on pleading out cases, even ones that perhaps should
be dismissed, and they may offer weak pleas just to avoid the risk of
acquittal.

We need to think carefully about what “just” outcomes looks like, and
then how to measure whatever these are. As Adam Foss, a former Boston
prosecutor, argued in a powerful TED talk, even prosecutors themselves
don’t have a good idea of what “justice” really entails, so they tend to focus
on securing convictions.11 Justice, however, is more than convictions; it’s
more than recidivism or crime rates, too, although those are the other
metrics that could be useful as well.

The National District Attorneys Association (NDAA), in conjunction
with the American Prosecutors Research Institute, has designed a model set
of metrics, and it demonstrates how wide-ranging prosecutorial goals are.12

The metrics ultimately include thirty-five specific measures, divided up
across three major goals (“to promote fair, impartial, and expeditious
pursuit of justice,” “to ensure safer communities,” and “to promote integrity
in the prosecution profession and coordination in the criminal justice
system”), which are in turn divided into nine sub-goals. The metrics range
from things that are easily assessed (decline in felony crimes) to those that
are not (“community attitudes about crime and safety”). Overall, the
complexity of the NDAA proposal may make it hard to adopt—smaller
jurisdictions lack the infrastructure for such detailed data-gathering, and the
more subjective items may be hard for even biger agencies to gather—but
this complexity also highlights the fact that our current approach so far for



assessing prosecutorial outcomes has been too crude. We need more data on
prosecutors, and we need to make sure we gather the right data. What we
count, and how we count it, will strongly shape what prosecutors do.

Funding indigent defense and gathering data are reforms we can adopt
fairly quickly. Let’s turn now to options that may take more time to
implement, but that may also have bigger returns once we do.

Some Sort of Guidance

Besides funding indigent defense, the most important reform states could
adopt would be to follow in New Jersey’s footsteps and implement plea
bargaining guidelines. If properly designed, such guidelines would restrict
the threats prosecutors could exert during the plea process. In fact,
guidelines could take on an explicitly decarcerative role, especially if they
are expanded—as they should be—to cover charging decisions as well.
Instead of leaving the decision about whether to file a charge or dismiss the
case, or whether to file a misdemeanor or felony charge, or whether to file a
charge that carries a mandatory minimum or not, to the discretion of the
prosecutor, the guidelines could, say, instruct the prosecutor to dismiss all
charges against a certain type of defendant in the presence of certain
mitigating factors, or state that a mandatory minimum cannot be filed
against a defendant with no prior criminal record unless certain aggravating
factors exist. Not only could such guidelines help manage prison growth,
but they would also assist line prosecutors in making tough calls about
recidivism risk and other policy issues they may have little training to
address.13 And while New Jersey’s experience reveals that these sorts of
guidelines can increase severity and disparities rather than reducing them, it
also demonstrates that these problems can be fixed by recalibrating the
guidelines: they are not inherent to guidelines themselves.

Some people have told me that only states with appointed district
attorneys, like New Jersey, could adopt charging and plea guidelines. I
disagree. As long as judges enforce the guidelines, even elected prosecutors
will have to follow them. The catch is that in states with directly elected
county district attorneys, guidelines will have to come from the state
legislature, not from the state attorney general. In states with elected district
attorneys, the attorney general has very limited legal authority over local



prosecutors, so courts would likely view AG-written guidelines as
nonbinding. The legislature, however, does have the authority to pass these
sorts of rules, so just as courts tend to obey and enforce legislatively written
sentencing guidelines, they should also enforce legislatively enacted
prosecutorial guidelines. The one clear cost to legislative adoption,
however, is that it will require more time and political capital, perhaps
limiting the number of states willing to undertake the effort.14

This is a critically important reform. Prosecutors are called on to make
more discretionary choices than anyone else in the criminal justice system
—police choose whether to arrest and judges what sentence to impose, but
prosecutors choose whether to charge and to what degree, they generally
control whether someone is diverted to a drug court or other alternative
treatment option, they determine whether a defendant faces the risk of
prison or jail, and so on. Yet they alone face no guidance or restrictions on
how they wield this power. Even well-intentioned prosecutors are likely to
(inadvertently) make serious mistakes without some form of assistance and
the risk of malicious abuse is absolutely clear. Our one tool for regulating
prosecutors—electing the person at the top—is just too blunt a tool to
control these sorts of important day-to-day decisions.

Almost all stages of the criminal justice system now operate under some
sort of guideline or actuarial regime. The lone exception is the prosecutor.
Although prosecutors need room to exercise discretion, their job is not so
uniquely different from the other parts of the criminal justice system that
they alone cannot do it if they are subjected to some sort of guidance.

New Tools

It’s worth thinking a bit more about what charging guidelines should look
like. In particular, states should develop risk and needs assessment tools,
which wouldn’t just assess the risks a defendant poses in the future, but also
provide guidance about the sorts of treatment options—perhaps even
noncriminal ones—that could work best.15 Prosecutors think about these
issues every day, but they have to make decisions about them fairly quickly,
without any real training, and without any real guidance, certainly without
any sort of formal tool. If we don’t trust parole boards to decide who should
be released without a risk tool, why do we trust prosecutors to make



multiple similar calls without something similar?
Such tools would look different from current parole tools, and they would

take some time to develop. A front-end tool would have to address far more
complex questions than those currently confronted in the parole process. A
parole tool considers two basic choices (release or detain), and is concerned
with primarily one risk (recidivism). A front-end tool for prosecutors would
need to consider a wider array of options (dismiss, divert, probation, jail,
felony, registration, and more), each with different short- and long-run
impacts on recidivism and other outcomes. A front-end tool would also
need to take into account a greater range of possible goals besides just
preventing recidivism; after all, in theory, a prosecutor is called upon to “do
justice,” not just “minimize crime.”

A second-year prosecutor, just a few years out of law school, is handed a
case involving a drug-addicted twenty-year-old arrested for the first time
and accused of stealing a laptop to sell for drug money. Does the prosecutor
charge this as a felony or a misdemeanor? Does he require the defendant to
plead guilty but divert him to a drug court for treatment? Should he decline
to charge at all as long as the defendant enters drug treatment outside the
criminal justice system? The array of choices available to a prosecutor at
the start of a case is dizzying in its complexity, and there are so many ways
—both in terms of excess severity and leniency—for the prosecutor to get it
wrong.

At first blush, this complexity makes the idea of a front-end tool seem
implausible, but in fact it makes the need for such a tool all the clearer.
Right now we are calling on young, inexperienced line prosecutors to make
these decisions with little psychological and social science training and
little time to process all the information. Whatever the flaws and challenges
involved in these decisions, should we trust overworked, inexperienced
people—however well-meaning—more than a (well-designed) front-end
tool?

Moral Hazards

Legislators also need to target the moral-hazard problem of allowing
county-elected prosecutors to send prisoners to state-funded prisons.
Charging and plea guidelines could take this concern into account, but there



are several other options that they have available to them.
The most comprehensive so far has been California’s Realignment

program, which requires people convicted of certain generally nonviolent
felonies to serve their sentences in county jails rather than state prisons,
even if these are years long. California enacted this under court-ordered
duress, but Indiana has now voluntarily adopted a similar policy for its
lowest felony class, suggesting that the idea is politically viable in less
extreme situations than that faced by California with its overcrowding
crisis. The big challenge with Realignment is that it is hard to extend it to
cover people convicted of serious violent crimes, who continue to make up
the bulk of state prison populations. The concern is clear: we don’t
necessarily want to force a poorer, higher-crime county to make tough
choices about whether to trade off safety for, say, better schools—choices
that richer counties wouldn’t have to consider. A state-funded prison system
may entail some desirable cross-subsidization, and realignment across the
board—every county on its own for all crimes—eliminates that.16

A related concern is that forcing counties to internalize the costs of
punishment may encourage them to adopt tactics that focus more on
displacing crime to adjoining counties rather than actually reducing it. This
already happens sometimes at the state level—at least one state adopted a
sex-offender residency restriction law with the goal of basically trying to
force everyone convicted of a sex offense out of the state—so there’s no
reason to assume it won’t happen with counties as well.17 Furthermore, few
county jails are ready to handle a major increase in incarceration. In
California, the solution was to provide temporary grants to counties to
expand jail capacity. Unfortunately, in a cautionary tale all states should
consider, the state eventually made the subsidies permanent, which
undermined the cost-internalization goals of Realignment.

Realignment, of course, isn’t the only way to make counties internalize
the costs of incarceration. One recent paper proposed establishing a “cap-
and-trade” market for prison beds.18 Under such a plan, each county would
be assigned a certain number of prison beds per year, and if they wanted to
go over their limit they would need to buy the beds from other counties.
These markets would function just like the cap-and-trade systems that have
been successfully used in the environmental context. States could also use
this system to gradually decarcerate by removing beds from the market over



time. Such a centralized approach to bed management would provide a
useful check on the unfettered ability prosecutors currently have to send
people to prison. Decarceration could also arise if private advocacy groups
bought up beds and took them out of circulation, like some environmental
groups do with carbon pollution permits.19

Zones of Influence

The problem with prosecutor elections isn’t just that too few people vote, or
that voters vote based on limited information and in response to salient but
idiosyncratic events. It is also that the “wrong” people have too much say.
Powerful suburban voters may want prosecutors to go after crimes that are
less pressing to the residents of high-crime neighborhoods (like drugs
instead of murders), and they may not punish prosecutors for the collateral
costs that aggressive enforcement may impose on those neighborhoods,
since these suburbanites have little social or cultural interaction with those
who do pay these costs.

One solution would be to rezone many prosecutors’ offices, splitting the
more urban counties into urban and suburban districts. Instead of a single
Cook County State’s Attorney in Illinois, there would be one for Chicago
and one for the Cook County suburbs. Likewise, Detroit would have a
prosecutor, as would the suburbs in the rest of Wayne County. We already
see arrangements like this today in a few cities. Baltimore has its own
state’s attorney, and St. Louis its own district attorney, since both cities do
not belong to any surrounding county. The district attorneys’ offices in New
York City likewise don’t contain ring suburbs, although in that case it is
because each borough is its own county. We could even go smaller.
Chicago, among other places, has tried this model, establishing “community
offices” to help prosecutors identify and focus on local concerns, and
evidence suggests that this approach may be effective in reducing crime.20

The benefits of such localism are clear. Those who are most affected by a
prosecutor’s choices, for good or ill, would have a much bigger say in who
held the job. Prosecutors in urban areas would likely focus more on the
crimes that mattered most to the higher-crime areas, and they would be
more sensitive to the costs these enforcement decisions imposed. The
solution isn’t perfect, since even within cities crime is densely concentrated,



so the safer, more gentrified areas—which will likely still be wealthier and
whiter—may act somewhat like mini-suburbs, and it’s not like urban
minorities speak with one voice when it comes to addressing crime either.21

Those in high-crime areas would nonetheless have a larger voice, even if
others remained larger still. Moreover, the more powerful constituencies in
cities are generally more liberal than those in the suburbs, so their voting
patterns may track those in higher-enforcement areas more than those in the
suburbs.

Localism isn’t without its risks. As with realignment approaches, we may
be concerned that some prosecutors would just try to push crime over the
border rather than eliminating it. And while most crime tends to be fairly
localized, offending doesn’t always respect political borders, so more
localism will lead to more coordination costs. That said, the probable gains
from better political oversight and control suggest that the idea of rezoning
deserves more attention than it has received so far.

Expanding the Political Check

One more way to regulate prosecutors would be for the groups that get out
the vote for prosecutors’ elections to visibly monitor the prosecutors they
subsequently vote in. Voting out a prosecutor in the wake of a major scandal
may not change outcomes all that much if the new prosecutor assumes that
he or she will be more or less ignored as long as there are no scandals.

In Chicago, for example, many of the activists who mobilized the vote in
2015 to oust Anita Alvarez, the incumbent prosecutor, were motivated more
by their dislike of Alvarez than their support for her challenger, Kim Foxx.
In fact, the night of Foxx’s primary victory over Alvarez, activists made it
clear they intended to hold Foxx accountable as well.22 If these groups
effectively keep pressure on Foxx, even in the absence of any attention-
grabbing scandal, then they may show that the electoral check can force
prosecutors to think more carefully about both the costs and the benefits of
enforcement over the course of their terms. Furthermore, the more-local
voters will likely be higher-information voters and thus less vulnerable to
the false-positive and “Willie Horton” problems. Closer to both the costs of
crime and the costs of enforcement, they would be more aware of the gains
from the smarter programs and thus more tolerant of—and less panicked by



—the inevitable mistakes.

POLITICAL DEFECTS

The ultimate solution to the political defects is significant cultural change: a
move away from insisting that the costs of crime consistently trump any
costs associated with enforcement, and away from an assumption that all
crimes require a punitive response. There are, however, steps we can take
even today to fix the worst excesses of the system. We should try to adopt
these now, while crime rates remain low and the desire for reform is high.

We see, however, almost no action on this front. This failure to prepare
for the political dangers of a future rise in crime is a major oversight.
Maybe crime won’t go back up; perhaps the decline of lead in car exhaust
and paint, the rise of a cashless society that makes robbery and burglary less
appealing, and medical improvements that turn potential murders into
aggravated assaults are among the factors that herald a permanent change in
crime rates. But there is no guarantee that current lows will hold
indefinitely. The risk of rising crime remains, and it is better to prepare for
it now.

One point I have made repeatedly is that political accountability isn’t just
an imperfect check on criminal justice actors, but a systematically flawed
one. Voters put more weight on the costs of leniency than the costs of
harshness, they focus too much on rare and shocking cases, and those who
exert the most political power tend to be those who bear the fewest costs of
failed policies. There are two broad ways to address these defects: change
how prosecutors and other enforcers are chosen, and change who chooses
them.

Appointing Prosecutors and Judges

One obvious way to shield those in charge of the criminal justice system
from a low-information, high-salience electorate is to use appointments
instead of elections. This is how the federal system operates: judges are
appointed to jobs with lifetime tenure, and prosecutors are appointed by the
president and confirmed by the Senate. Politics obviously still matter, even
for appointed officials, but appointment provides them a bit more space to
avoid having to respond as strongly to the latest shocking (and exceptional)



crime.
There is already a movement, motivated by far more than just criminal

justice issues, to replace elected judges with appointed ones. This is not a
new concern; this effort goes back as far as 1931.23 But the call for
eliminating elections has been growing stronger lately, with criminal justice
reformers increasingly pushing the issue.24

Events in Northern California in 2016 show the concerns that judicial
elections raise. Aaron Persky, a judge in Santa Clara, sentenced a Stanford
University student to six months in jail and three years on probation after he
was convicted of attempting to rape an incapacitated woman outside a
campus party. Outrage over the apparent leniency of the sentence sparked a
well-orchestrated campaign to recall the judge. Even though the sentence
imposed by Persky seemed quite light—the default sentence
recommendation for the crime was a minimum of two years in prison—the
campaign against him could have significant collateral costs.

The recall effort does not appear to be built around a claim that Persky is
systematically too lenient in rape cases, or that he systematically favors
defendants coming from privileged backgrounds.25 Instead, the campaign
appears to be based on the idea that a single sentence can be low enough to
merit a recall. If the campaign is successful (it is still ongoing at the time of
this writing), the implications will be clear: judges will not be able to guess
which sentence will catch the public’s eye for being too lenient, and so they
will default to more punitiveness across the board to minimize the risk of
the “one bad outcome.”

If voters focused on overarching themes during elections—how does this
judge sentence in general, or how do judges as a whole handle certain
categories of offenses or defendants or victims—then making judges
directly accountable could be useful. The Persky case, however, is a stark
reminder that these elections inevitably turn on highly salient, though not
necessarily representative, cases—and as a result, they will make judges
more punitive in all the cases they decide.

Despite the current interest in judicial selection methods, however, no
state has really changed its approach since the 1980s. On top of this, outside
of a few think-tank arguments, the idea of using the criminal reform
movement as a lever to help push for judicial appointment more generally
does not seem to come up.



When it comes to prosecutors, however, there is almost no move toward
appointment whatsoever. Despite concerns about the incentives of locally
elected prosecutors, no reform bill has sought to change how prosecutors
are chosen, and the issue does not appear to come up in reform discussions.
In some cases, prosecutorial elections are enshrined in state constitutions,
which means that reform would require amendments, but those are not too
hard to ratify at the state level.

Arguing for appointed prosecutors may seem to contradict my earlier
proposal on strengthening the electoral check. That idea, however, rested on
a few assumptions: if enough of the electorate keeps its attention on the
prosecutor throughout the term, and if that electorate effectively represents
the people who most directly receive the benefits and bear the costs of
enforcement, then elections may work. But if we think those conditions
may not hold, then it may make more sense to appoint the prosecutor.

My sense—and I have no data to support this, only instinct—is that the
geography of prosecutors is a bigger problem than the ill-informed
electorate. In other words, if forced to choose between prosecutors elected
by city electorates or prosecutors appointed by county officials, I would
lean towards elected-by-city-voters. After all, the appointing county official
likely suffers from many of the similar biases as the county electorate as a
whole. The city voters, still relatively uninformed, are at least closer to the
costs and benefits. Localism isn’t without risks, but my sense is that those
risks are the lesser evils.

Winning Elections, Carefully

As long as we are going to continue to elect criminal justice officials,
however, we should at least think carefully about who we are electing. Take
events in Chicago and Columbus, Ohio, in March 2016. In both cities,
incumbent prosecutors lost primary challenges. For all their similarities,
however—both campaigns involved urban prosecutors who had covered up
or otherwise refused to pursue shocking, high-profile police killings—there
was a critical difference between these two elections: the challengers’
attitudes toward criminal justice reform. In Chicago, Kim Foxx was a
former prosecutor who had grown disenchanted with the tough-on-crime
policies of the incumbent, Anita Alvarez, and she had the backing of



reform-minded political insiders, including the president of the Cook
County Board of Commissioners and Cook County’s powerful sheriff. In
Cleveland, by contrast, challenger Michael O’Malley had been an assistant
to the prior district attorney, whom the incumbent, Timothy McGinty, had
replaced four years earlier—with McGinty then running as the reform-
minded challenger.26 There was little, if any, evidence during the campaign
that O’Malley had strong reformist leanings.

In short, Foxx seems like a reformer, while O’Malley seems more like a
replacement—someone who will at best maintain the status quo. Both cases
proved that a motivated electorate can unseat an unpopular incumbent. Both
cases, however, may also prove to show in the years to come that it matters
who the challenger is: the way criminal justice is administered is more
likely to change in Chicago than in Cleveland. The electoral check is a
blunt tool, and it does not control much of what a prosecutor will do. It is
important that the person voted into the office has values that align with the
electorate’s—that the prosecutor can be trusted to do what the public wants
even without constant monitoring.

This means that in the long run, reform groups will have to focus not just
on getting out the vote, but on grooming people to run in these races. In
many places, this may take time. It requires identifying people with the
desired political views as well as the personality and temperament to run for
elected office; it also requires helping them to develop the political and
institutional contacts that it takes to win campaigns, especially in the larger
counties where their impact will be the greatest. Ensuring that there are
qualified, reform-minded candidates waiting to challenge a needlessly harsh
incumbent when the latter becomes vulnerable is an essential, if long-run,
project.

A Peculiar Omission

One major problem with relying on legislative reforms to end mass
incarceration—besides the fact that much of the problematic discretion held
by prosecutors and others cannot be fully legislatively contained—is that
any victory can be easily undone in the future, as we saw with Congress and
drug mandatories. And unlike with prosecutors and judges, we obviously
can’t replace legislators with appointed officials. Yet we can restrict the



impact of problematic political pressure even on them—for example, by
using sentencing commissions.

Establishing a commission removes (some) direct criminal justice
policymaking from the hands of legislators, who are immediately
accountable to voters and thus prone to overreact (even to just one or two
shocking events), and transfers it to a small group of appointed individuals.
The commissions that exist today vary in exact design, but in general they
bring together a wide range of stakeholders—prosecutors, judges,
legislators, defense attorneys, academics, even former inmates and victims
in some cases—and they are given some control over how sentencing laws
are written and implemented. Commissions are often tasked with gathering
data and reporting on how the criminal justice system in fact functions; and
they can slow down the decision-making process so that final decisions will
be reached after the anger over a shocking crime has died down.

Today, at least twenty-one states, plus the District of Columbia and the
federal government, have sentencing commissions, and there is some
evidence (although little that is rigorous) that these commissions can be
effective in resisting the political pressure to continuously expand prison
populations.27 Now, to be fair, not all commissions succeed. Louisiana has a
commission as well as the highest incarceration rate in the country, and the
federal system has also seen rapid growth. Conversely, some states, like
New York and New Jersey, have experienced substantial declines without
commissions.28 The effectiveness of commissions turns heavily on how
exactly they are designed.29 For example, as one scholar (and federal
sentencing commissioner) has pointed out, complete independence might
not be a good thing—commissions need to be tied into the politics of the
legislature enough that they can act like an effective interest group. With
enough political influence, though, commissions can help counter tough-on-
crime voices.

Also, how a commission’s proposals go into effect matters as well. In
some states, the legislature has to affirm the commission’s proposals; in
others, a proposal becomes law unless the legislature explicitly rejects it
within some number of days. The latter approach is likely to produce a
more rational set of laws, especially when it comes to scaling back
punishments, since it is much less risky for politicians to fail to reject
reforms than to explicitly support them.



In short, a well-designed commission could at least reduce some of the
problematic political pressure legislatures face while giving experts a bigger
voice in policymaking. Unlike some of the other ideas we have considered,
sentencing commissions actually have a (somewhat) successful history—
which makes it all the more peculiar, and disappointing, that they are
currently overlooked.

How to Close More Prisons

I’ve talked extensively by now about the challenge posed by Census
gerrymandering, so I won’t belabor it here. In the short run, there likely
won’t be much progress along these lines. As we saw, prison
gerrymandering generally favors the Republican Party, and the Republican
Party is much more powerful than the Democratic Party at the state level.
Census reform likely requires the Democratic Party to control both houses
of the legislature and the governor’s mansion, and in 2016 it had this sort of
“trifecta” in just seven states (compared to twenty-three for the Republican
Party).30 When Republican control inevitably slips sometime in the future,
however, states could work to end this sort of gerrymandering, which may
make it easier to close prisons by shifting political power away from
districts with correctional institutions.

Even without the Census issue, however, closing prisons is hard. New
York, for example, is a state without Census gerrymandering, yet it has
struggled to close facilities despite a significant decline in prison
populations.31 If states cannot close prisons as prison populations fall, then
most of the hoped-for savings will not materialize. Closing prisons and
cutting guard jobs, however, is not easy, both because of the guard unions,
which often wield significant power, and because legislators in districts
where there are prisons want to retain the (perceived) economic benefits
they provide.

The problem is similar to one Congress faced at the end of the Cold War:
How could it close military bases, when members of the House and Senate
whose bases faced closure would fight hard to block any change? The
solution Congress came up with was the Base Realignment and Closure
(BRAC) process. Under BRAC, the Pentagon submits a list of proposed
base closings to a commission, which can then add or delete bases; the



resulting list is submitted to the president, who can approve or reject it in its
entirety. If he approves it, then closures go into effect unless Congress
rejects the list—again, only in its entirety—within a set period of time. The
appeal of this process is that it eliminated a lot of the pork-barrel politics
that would have otherwise occurred. Members of Congress could no longer
argue, “But if you just keep my base open, how much will that cost?” It also
eliminated logrolling (“You vote for my base, and I’ll vote for yours”),
given the all-or-nothing nature of the voting process. Moreover, the BRAC
committee was subject to almost no oversight or review, which made it
easier for its members to push through closures. BRAC is generally viewed
as a success.32

The same approach could work for prison closures. The challenge, really,
is getting such a commission approved in the first place. In New York,
efforts to set up a commission just to study prison closures ended in defeat;
tellingly, the committee chairman who killed the proposal came from
Elmira, home to one of New York’s larger prisons.33 Recent efforts to
implement a new BRAC round for military bases have similarly been
thwarted by certain members of Congress whose districts have bases that
are obviously prime targets for closure.34

This proposal would likely work best in states where prisons are
concentrated in only a few counties—or perhaps in states where almost
every district has a prison (so that most state representatives might face the
same risk, and thus the same gain, from the program). Regardless, it seems
that trusting legislatures to close prisons as prison populations shrink is akin
to hoping Congress on its own would close military bases. Political
scientists have long known that when the costs of a bill are concentrated
and the benefits diffuse, proposals generally fail. BRAC should give
reformers hope.

Going Private

Another way to cut the number of people in prison may be to rely more on
private prisons. Given that private prisons are generally viewed as having
helped cause mass incarceration, and as trying to thwart current reforms,
this proposal might seem preposterously contrarian. Yet for all the criticism
such institutions receive, there is a way that they could be used to fix one of



the core political failures in the criminal justice system. As we saw earlier,
the real problem with private prisons is inadequate contracts. With better
contracts, private prisons could actually be used as a tool of rehabilitation
and decarceration.

At the heart of this argument is the “false-positive” problem, and the
asymmetric costs of being too lenient versus too harsh. As we’ve seen
before, excessive leniency has a much greater political cost than excessive
harshness. A too-lenient sentence results in an identifiable victim, and an
identifiable political actor (prosecutor, judge, parole board member) who
could have prevented the crime through tougher choices. These costs are
particularly high when it comes to people convicted of violent crimes—
who, of course, make up a majority of those in prison. Excessive harshness,
however, has a much more diffuse political cost, because it is impossible to
identify specific inmates who would not have recidivated had they been
released early; the best we can do is point to low-risk groups, most of whom
likely would not reoffend.

Yet while excessive harshness does not have much political cost, it could
have a much bigger economic cost if we structure contracts appropriately.
Imagine that instead of paying private prisons based on the number of
prisoners they held each day, we paid them based on how those prisoners
performed upon release—that is, we would incentivize the output rather
than the input. Medicine has been moving in this direction, attempting to
replace a fee-for-service model that pays based on inputs (tests, scans,
surgeries) with a value-based reimbursement system that rewards outputs
(quality of the care provided, quality of the patient’s life post-treatment).
The movement is still in its infancy and faces numerous challenges—such
as figuring out how to define and measure quality—but a few scholars have
started to ask if similar incentives could be adopted in criminal justice.35

Under our current private prison contracts, program failure is actually
rewarded: if a former prisoner returns, the private prison profits again. (So
too in medicine, where a fee-for-service program can actually reward
multiple imperfect surgeries more than one surgery done correctly the first
time.) Rewarding private prisons based on outputs could encourage them to
adopt—or even develop—effective rehabilitation and treatment programs.
A contract that pays based on post-release behavior imposes a direct
economic cost for each prisoner who is held too long. Every day an inmate



needlessly sits in prison, the private prison company is throwing money
away. It is now in the prison’s interest to get the inmate out quickly, but
with proper treatment.

There are myriad challenges with such an approach. What exactly is the
right definition of “success” or “failure”? How long should we track each
released prisoner for purposes of paying the institution? To what extent
should we punish prisons by withholding funds for cases that don’t succeed,
as opposed to rewarding them for those that do? Moreover, even private
prison officials will likely be somewhat risk-averse when it comes to
releasing inmates. Even if all their releases make sense from a cost-benefit
and risk-assessment perspective, too many high-profile failures—even if
they happen purely by chance and are “justifiable” in the abstract—could
lead to the loss of the contract. All these issues, however, are manageable
with the right contracts. Even if there are imperfections to the system in the
end, contracts offering better incentives could make private prison officials
much more sensitive to the costs of harshness and thus less likely to over-
detain in general.

Along these lines, it also makes sense to think about how to design better
incentives for public-sector prisons. As it stands now, public prisons are
basically fee-for-service institutions as well. Prisons remain open, and thus
guards retain their jobs, so long as enough prisoners pass through.
Moreover, given that most prisons are located far away from prisoners’
homes, the costs of poor programming and the resulting recidivism are
generally borne by distant communities, not by the warden and the local
politicians. It may not be possible to design incentive contracts for public-
sector employees and institutions that are exactly the same as those used for
private contractors, but it is surely the case that promotions, funding, and
other incentives should also be structured to reward outcomes.

Sunset Provisions

Thinking small, states could simply require that all new criminal and
sentencing laws come with “sunset” provisions: unless the legislature
explicitly reauthorizes the law in some number of years (five, ten, fifteen),
the law automatically expires at the end of the period. Sunset provisions
concede that during a time of rising crime or moral panic, it may simply be



impossible to prevent the legislature from passing new, tough sentencing
laws. The goal, then, is to make it easier to repeal these laws when the
threat or panic has passed.

As we just saw with commissions, it is much easier not to reauthorize a
law than it is to actively repeal it. If nothing else, no one is on the hook for
sponsoring “softer” legislation. In fact, sunset provisions arguably seem
win-win. If crime has fallen, legislators can point to their fiscal
responsibility without having to take the step of actually repealing a
sentencing law. If crime is still high at the sunset moment, however,
legislators can reaffirm their toughness by reauthorizing the law—which
would have remained valid in the absence of a sunset provision anyway.

A Wider View

One political issue that could be addressed fairly quickly is the often
incoherent way that responsibility is fractured across various bureaucracies.
A promising approach would be to expand the reach of the Justice
Reinvestment Initiative, which so far thirty-one states have used in some
capacity to divert money from prisons to effective alternatives to
incarceration.36 The JRI works by getting states to adopt non-incarcerative
programs that have been proven to improve public safety and then
reallocating the correctional savings to these projects.

JRI is appealing because it provides a way to transfer funds across
various bureaucracies and levels of government (that is, state to county or
county to city), thus reducing some of the costs created by the way the
system currently spreads responsibility around. However, most JRI
programs, if not all, focus on moving money from state criminal justice
programs to more local criminal justice programs. The criminal justice
system, however, is not the only means of managing and reducing crime.
Primary education, public mental health treatment, job training and
placement programs: all of these can help divert or deter people from
engaging in crime, but none fall within the “criminal justice system” that is
the focus of JRI.

Politicians often talk about the need to spend money on schools and
mental health instead of prisons, but they never say how to accomplish this.
JRI is an option, but it is not how the programs seem to be currently



designed. If our goal is not just to reduce prison populations, but also to
scale back our punitive approach to crime more generally—to view it,
perhaps, more as a public health problem than anything else—then we need
to embrace a wider view of where JRI funds can end up.

Hearts and Minds

More important than any legislative reform effort will be attempting to
change people’s attitudes toward crime. In many ways, this is perhaps the
most important—and also the most challenging—project that reformers can
undertake. Ronald Reagan famously said at a press conference in 1986 that
the “nine most terrifying words in the English language are: I’m from the
Government, and I’m here to help.”37 I disagree. The nine most terrifying
words an elected official can say are, “My most important job is keeping the
public safe.”

Although it may be stated in slightly different ways, it’s a bipartisan
standby. Liberal New York City mayor Bill de Blasio invoked this trope
when Tyrone Howard—who was free after a drug arrest owing to a
diversion program—shot and killed New York police officer Randolph
Holder.38 Senator Tom Cotton, a staunch conservative from Arkansas,
echoed this line several months later when he tried to block federal
sentencing reform that would have led to the early release of several
thousand people convicted of nonviolent crimes.39 The attitude is bipartisan
because it resonates with so much of the electorate. Nearly 60 percent of the
US population today was at least fifteen years old in 1991, when crime
peaked.40 About 12 percent of the total population was at least fifteen in
1960, and thus lived through both the rise in crime and its (not completely
offsetting) decline.

A public that has a less fearful attitude toward crime, that is willing to
accept that safety is not the only goal, or not even necessarily the primary
one, is a public that would be more likely to demand less aggressive and
less punitive approaches to crime than what we now have. There is some
cause for optimism. Younger Americans may not be that much better
informed than older Americans about trends in crime, but they do appear to
hold less-tough attitudes: they are more likely to favor targeting the root
causes of crime than to emphasize deterrence, and to oppose the death



penalty.41 Both of these positions reflect less punitive attitudes, attitudes
that are likely the product of the generally lower (and declining) crime rates
younger Americans experienced growing up.

As always, however, race exerts its pernicious effects here. Take the gun
control debate, a rare crime-control issue where people are often willing to
say that some other value—here, the importance of Second Amendment
rights—is more valuable than safety.42 The history of gun control laws tells
a concerning story. In 1967, as governor of California, Ronald Reagan
signed the Mulford Act, which banned the open carry of loaded guns; the
law was a response to the Black Panthers exercising their right to carry
weapons.43 “Safety,” in other words, became paramount when those with
the guns were black, not white. We should expect a similar response when it
comes to crime as well. When those perceived as posing the threat are
black, and when the costs of enforcement fall disproportionately on black
Americans, “safety” will consistently receive undue emphasis.

Obviously, effecting “cultural change” is a very difficult task. Attitudes
change slowly. In the short run, though, we can at least focus on making
sure reform efforts don’t unintentionally strengthen tough-on-crime
attitudes, and that they reinforce the rehabilitation-oriented attitudes of
younger voters. It is a change in attitude, more than anything else, that will
prevent legislatures from bringing back tough laws they earlier repealed.
Commissions, sunset provisions, impact statements: these can slow such
reversals, but they cannot stop them. The best protection is to have
legislators and prosecutors who simply do not respond in that way—
because the electorate does not want them to.44

Which isn’t to say that we should stop focusing on the laws. The
relationship between attitudes and laws is complex. People’s attitudes set
limits on what legislators can do, but laws often shape how people think
about issues and how to respond to them. It is vital to attack mass
incarceration on both fronts.

VIOLENT CRIMES

When I say that safety should not automatically be our paramount concern
in every instance, what I am saying, in essence, is that our attitude toward
violent crime needs to change if we hope to end mass incarceration. The



math may be inarguable, but the politics certainly are not. Indeed, this is a
profoundly difficult issue to address politically, which explains some of the
silence on the part of reformers on the matter.

As we saw near the beginning of this chapter, at the very least we should
change the rhetoric we use when pushing for reforms aimed at nonviolent
crimes in order to avoid making reforms aimed at violent crimes harder to
adopt in the future. Better private prison contracts may also help us better
account for the costs of being too harsh toward those convicted of violence.
But now let’s consider a few direct solutions.

Pilot Programs

In the short term states might consider developing pilot programs offering
alternatives for those convicted of violent crimes. In general, reforms aimed
at drug offenders have been more successful than those aimed at
perpetrators of violent crimes, partly because people do not fear drug
offenders as much as they fear people convicted of violence, but also partly
because we simply have more validated alternatives for drug problems than
for violence. We thus need to experiment more aggressively with testing
programs (both inside and outside of prisons) that may work to reduce
violence. This is another area where the federal government may actually
be able to make a real difference. A few years ago the Brennan Center for
Justice suggested that the US Department of Justice reorient its Edward
Byrne Memorial Justice Assistance Grant program to provide “success-
oriented funding”—that is, that it spend money on programs that clearly
reduce both crime and incarceration rates.45 Such grants could be used to
fund pilot programs seeking to develop a better set of options for people
convicted of violent offending. Local officials may be wary of funding such
programs themselves, but they would perhaps accept federal money for
these projects, and it could be an effective use of what is still, in the end, a
fairly small amount of money.46

“Social-impact bonds” represent another, related option. Social-impact
bonds involve the private sector funding a particular public-sector program.
If the program fails to meet certain predetermined benchmarks, the funders
receive nothing, but taxpayers have spent nothing as well. If it succeeds, the
funders receive a payout tied to the gains from the program (ideally, both



fiscal and social). The private actors funding these bonds may be more
immune than legislators to the risks posed by a low-information, high-
salience electorate. In a government-funded pilot program, one bad
outcome could mean a legislator’s loss in the next election. Private entities
(for example, Goldman Sachs, which funded the first criminal justice
social-impact bond in the United States, a rehabilitation program at Rikers
Island jail in New York City) may be better able to weather the costs of
failure.47

A Gradual Approach

One of the main reasons we should treat people convicted of violent crimes
less harshly—besides basic human decency—is that it is simply good
policy. Long sentences generally over-incapacitate while producing little to
no additional deterrence in exchange. The data are clear on this lose-lose
relationship, even if the public is not convinced. And it will be difficult to
convince people that alternative approaches to managing people convicted
of violence may be improvements.

So states could take steps to introduce reforms gradually—for example,
by scaling back sentences for those convicted of violent crimes in stages. A
state could experiment with, say, granting early release to a large cohort of
inmates convicted of violent crimes who are over the age of forty, or who
have served at least fifteen years in prison. The following year it could push
back a little more, releasing a cohort of those who are over thirty-nine, or
who have served at least fourteen years in prison. With each release, the
state could track recidivism rates to keep an eye on the public safety
implications. Such an approach would take longer to carry out than some
sort of mass commutation or dramatic truncation of the official sanction.
Yet it has several advantages. For example, it is simply more politically
palatable than a bigger change; it can also be stopped before the political
cost becomes too great, especially if there are design problems and the
approach needs to be reevaluated.

A gradual approach may also allow states to lock in some incremental
reforms that a single, big, all-or-nothing change could compromise. If crime
spiked in the wake of some sort of mass commutation or other large-scale
release, even if just by coincidence, lenient policies in general could



become politically radioactive. With a gradual approach, politicians could
hit the pause button on the program if crime started to rise, while still
defending the earlier steps of the process. Furthermore, the more
incremental the reform, the less severe, and thus the less salient, any bad
result would be.

This sort of reform need not even explicitly refer to violent crimes. It
could be framed as a graduated release program for “older inmates or those
who have already served long sentences.” As long as it doesn’t explicitly
exclude those convicted of violence, as so many of these reform laws do, its
impact would fall disproportionately on those convicted of violent crimes.
Subsequent analyses could then (hopefully) show that releasing these
offenders did not hurt public safety.

A Phase, Not a State

Another appeal of the gradual approach is that it can be used to educate the
public about what is perhaps the biggest and most important misperception
of violence: that it is not a state, but a phase. Our rhetoric does not reflect
this reality. We call people “violent offenders” instead of saying that they
committed violent crimes. An attitude shift is essential, but it’s very
difficult to achieve. Proposing some sort of “let’s just educate the public”
campaign is the worst sort of useless idealism.

As we saw earlier, California’s Proposition 36 provides an interesting
lesson. Prop 36, adopted in 2012, reformed California’s notoriously harsh
three-strikes law and allowed many in prison for a third strike to petition for
early release. Three years later, the New York Times reported on the
remarkably low recidivism rates of over 2,000 third-strikers released early
under Prop 36.48 The article stressed that these parolees were older, and that
older inmates tend to commit fewer crimes.

Direct education will likely fail—that’s the whole problem with a low-
information, high-salience electorate: that it doesn’t really pay attention to
non-salient outcomes. But if other programs succeed and win mainstream
attention, a shift in attitudes and views could indeed occur. By showing the
transitory nature of violent behavior, and by showing that the abstract charts
and tables of criminology journals translate into released people not acting
like they did when they were younger, graduated release programs could



subtly shift the public’s attitude about the permanence of violence. And
that, perhaps, is the most fundamental change that we need.



CONCLUSION

IT’S HARD TO OVERSTATE THE SCOPE OF MASS INCARCERATION today. There are
over 1.5 million people behind bars in state and federal prisons, and easily
tens of millions who have passed through prison at some point in their lives.
State and local governments spend over $200 billion per year on criminal
justice, and about $50 billion just on locking people up in prisons; much of
that money could be far better spent elsewhere. And neither that $50 billion
nor that $200 billion takes into account the costs that incarceration imposes
on individuals and communities, from lost income to disease to strained or
broken families to children growing up with a missing parent.

After four decades of steady growth, the United States’ sprawling prison
system is finally facing concerted, bipartisan opposition. Prison populations
dropped—slightly—in 2010 for the first time in nearly forty years, and
states continue to push reform laws through their legislatures, often to great
political fanfare.

I don’t have that many drums, but I like to beat the few that I do have a
lot. So I’m sure that by this point my main points are clear: Most of the
reform efforts today are looking in the wrong places. The “Standard Story”
issues that concern reformers—drugs and other nonviolent crimes, long
sentences, private prisons—are not irrelevant, but forces that are much
more important to mass incarceration receive far less attention.

We need to restrict prison growth on the front end (admissions) even
more than on the back end (parole), which means we need to regulate
prosecutors more directly. We need to worry less about private-sector actors
and admit that mass incarceration is almost entirely the product of the
public sector, politicians and public-sector unions alike. Similarly, we need
to accept that mass incarceration is a state and local problem, not a federal
one, and that almost all the solutions must come from state and county



governments. We need to correct the faulty incentives shaping enforcers’
behavior, and we need to better insulate the criminal justice system from
political passions. Finally, we certainly need to stop sending so many
people convicted of nonviolent crimes to prison—but real, significant
decarceration will require us to ask very tough questions about how to
manage those convicted of violent crimes as well.

I don’t want to seem churlish. It would have been impossible to
immediately jump from the tough-on-crime, prison-for-all-offenses attitude
that dominated the 1980s to the 2000s to punishing those convicted of
murder and serious violent crimes less. The movement against mass
incarceration had no option but to start where it did, focusing on drugs and
other nonviolent crimes. That movement is nearly a decade old now,
however, and it is important to pause and acknowledge that the gains have
not been great. For all the energy and time and money poured into the
process, for all the bridge building and collaboration across party lines, total
prison populations outside of California are down by less than 2 percent
since 2010 (and by barely 4 percent when we include California).

Given the rate of growth during the 1980s and 1990s, simply halting
expansion is a victory; achieving any sort of decline is something truly
worth celebrating. Yet in 2015, people quickly started to get nervous about
rising crime, despite only small increases in only some cities, suggesting
that the reform movement does not have the luxury of time. Its gains remain
tentative and vulnerable. The standard justification for the current focus on
drug and nonviolent crimes, on longer sentences, and on private prisons, is
that we should go after the “low-hanging fruit” first, then move on to the
harder-to-reach goals. Fair enough. But the time to start making that move
is now.

The challenges are immense. Prosecutors are politically powerful,
structural political reforms are difficult to enact, and addressing violent
crimes poses significant political risk. At a deeper level, the pervasive racial
geography of crime and punishment always imposes a serious barrier to
reform. The costs and benefits of enforcement are borne disproportionately
by poorer, more minority-based communities where the residents have
relatively weaker political voices. As a result, the wealthier, whiter voters
best able to implement reforms are also those who are least sensitive to the
costs of our current approaches.



Still, there are a host of strategies we should be pursuing. Some appear
straightforward enough, like changing how we talk about people who are in
prison (“people convicted of violent crimes,” not “violent offenders”).
Some have been used before to some success and could, I hope, be
resurrected, like sentencing commissions. Some may be harder to
implement but could yield bigger returns, like prison closing commissions,
well-designed incentivized prison contracts, better-funded public defenders,
or prosecutorial guidelines. Finally, some require us to change our own and
our fellow citizens’ attitudes about how to balance the costs of crime and
the costs of punishment—a profoundly difficult, but immensely important,
task.

I find myself cautiously optimistic about the future of prison reform.
Progress so far has been slow, but then it hasn’t focused on the biggest
drivers of prison growth. Prison reform remains one of the few truly
bipartisan issues in our politically fractured time, which suggests that there
is a genuine chance of turning attention to prosecutors, public incentives,
and violent crimes.

There are still many ways that reform efforts can fail. Too ambitious a
plan could produce a backlash that undermines current successes. By
contrast, an overly cautious approach that limits itself to just what seems
politically viable now will almost certainly dwindle away.

Simply stopping the rise in incarceration has been a huge
accomplishment. If the goal is real decarceration, however, it is time to shift
focus to the much broader, much more confounding issues that keep us
locked in to our current predicament.
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